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‘byfits of the act if he injuredis arisingaccident inout of and the
”employment.’ questioncourse of the The under consideration and

with reference to which this statement was made was whether an
employee (b)in class was entitled to recover for an aninjury from

arisingaccident out of inor the course of employment, althoughhis
due perils power-drivennot to the of machinery. It was held that

he could. suggestionBut there is no that he could ifrecover his
employmentsole in “shop, mill, factorywas a place,”or inother

power-driven machinerywhich was not used. plaintiff’sThe em-
ployment being purviewnot within the statute,of the this action
cannot be maintained.

Exception judgmentsustained: verdict set aside: for defendants.

Peaslee, J., Young,did J.,not sit: dissented: the others con-
curred.

Hillsborough,
30,March 1917.

George L. Stearns v. T.John O’Dowd.

equityin cannot be maintained to determine aA bill contested election to a
remedycounty by petitionoffice; 1893,underthe is Laws c. 66.

party circle,cast at a biennial election marked inIf ballot is a withouta
column, oppositeinor erasure that and also has a namecancellation cross the

given impossiblecolumn,ina candidate for a office another it is determineof to
voter,which candidate was the choice of the and the ballot cannot be counted

for either.
Though it, might, ina cross not within the circle but near the absence of other

straightinterpreted attempt ticket, cross,marks, faintlybe an to vote a aas
indicatingcircle,above the other marks an intention to vote amade mixed

disregarded showing onlyticket, aswas an unexecuted intention to vote a
'straight ticket.

containing oppositeBallots, the name the candidateno cross of who claims
any circle, opposite party electors,butthem, and none in one or more crosses his

by party’smarked a cross within his circle.not to be considered asare .
ballot,regularly pursuantentry a returned to“defective” made on LawsThe

finding paper cast,78, 18, not1897, a that the was butc. s. does not authorize
conclusively its status as a ballot.establishes
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“cancelled,” requiredfinding to be as tothat ballots were intended markedA
16, supportedplaced spoiled by 1897, 78, byisballots Laws s. evidencebe on c.

“spoilt.”they good,” “void,”“nothat were marked

1893,1, chapter 66,section Laws to determinePetition, under
county Hillsborough,the office of of the of tothe title to sheriff

petition allegedThethe defendant was declared elected.which
upon petitionerof ballots cast thethat a correct count the received

plurality for the office of sheriff and was elected.a of the votes
petitionThe referred to a master who found on the ballotswas

votes, 10,043,10,025 O’Dowd,cast that Stearns received and and
controversy proper counting 120that there as to the of ballotswas

fully described, part ofwhich, numbered and were returned as a the
report.

Forty-nine ofballots were marked with a cross in the circle one
of theparty oppositeand a cross the name of the nomineewith

opposing party can-for sheriff without erasure of the name of the
didate in the column under the circle which was marked. The

according circle, thirty-onemaster incounted these to the cross the
eighteenfor forO’Dowd and Stearns.

“ ”There ballots marked defective and eleven markedwere sixteen
“void,”“cancelled,” good,” “spoilt,”“no or none of which were

ofUponincluded in the master’s count. the return master’sthe
report forpartyeach claimed election and moved a certificate.
Subject exception, defendant, O’Dowd,to the court found the

him,elected and ordered a certificate of election to be issued to
by31, questionsMarch 1917. All of the recordlaw raised were

by January term,reserved and Branch, J.,transferred from the
1917, superior court, appear opinion.of the in thesufficientlyand

Jones, Warren, Manning, Harry& with was T.Wilson whom
Lord Manning orally), plaintiff.for the{Mr.

Madigan, Jr., orally,Thomas H. for the defendant.

Parsons, proceedingC. In theJ. record sent to this court the
labelled, Equity.”“Bill objectsis in The defendant that a bill
equityin cannot be maintained to determine the title to an office.

objection proceeding equity lie,The is well taken. A in does not
quo which,adequate remedy by warranto,because there is an at law

however, brought usurpationcannot be until there has been an of
office, place thethe which cannot take before the commencement of



v.360 Stearns O’Dowd. [78

term in dispute. Attorney-Generalof the office Megin,v. 63 N. H.
Jones,378; Osgood 543;v. N. H. Osgood Jones,60 v. 60 N. H. 282.

County bienniallyofficers are chosen Tuesdayon the followingnext
Monday inthe first November. The returns are canvassed and

Tuesdaythe declared onresult the first of December; but generally,
upif presentnot in all cases to the time, the officers elect do not

uponenter their followingofficesuntil the first of April.the Until
controversy litigated1893 over an election could not be until the

term began,of office sixpracticably months after election. Inthe
year provided countythat it was a contest mightthat over a office

upon petitionbe determined or application anythe of candidate
beganinterested as well before term ofthe such asoffice after.

c.1893,Laws 66.
proceedingThe present petition,is a or application, under the

bystatute of the forone candidates the officeand no a “Billin sense
in Equity.” The decision in Murchie Clifford, 99,v. 76 N. H.
which in Mayor, 187,was followed Dinsmore v. H.76 N. settles the
proper splitconstruction of or ballots, beingthe double marked —

theyvotes for both candidates can be counted for neither. The
statutory provision greaterfact giving weightthat tothe the cross

in the as repealed shortlycircle of voter’s intention,evidence the
after decision v. (Laws 1911, 188),the in Murchie c. wasClifford

reenacted, 119,later c.1915,Laws cannot affect the construction
given provisionheretofore the as an unconstitutional invasion of

judicial Ifpower. it be conceded that judicialthe view of the
legislation provisionin mind reenacted,was when the was it would

it provisionfollow that was then understood the would disre-be
garded a judicialin interpretation of the ballot. The double

however,marked these,ballots cannot be counted. One of number
though27, groundcounted on a cross infor O’Dowd the of the

heavyDemocratic circle marked. arewas not so There crosses
opposite on ticket,the names of a candidate for each office the

againstincluding oppositeone name with none O’Dowd’s.Stearns’
light justThere is no cross in either but a cross above thecircle

Democratic column. When a cross is not within the circle but near
it, marks, interpretedin as anmay,it the absence of be at-other

straight voter, by markingIn thistempt to vote a ticket. case the
marking parties,his theevery dividingcandidate and between

competent straighthis intention not to vote aevidence offurnished
an intention tocross in the have indicatedticket. A circle would

belongedto circle andpartyticket of the which thevote the whole
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determine his intent. Onimpossible to actualthen beit would
an a mixedclearly expressed intent to votethe voterthis ballot

to vote for The mostfor Stearns and not O’Dowd.voteticket; to
topthe at the is that it is evidencestrayof crossbe saidthat can

straighta Theintent to vote ticket.imperfectlyof executedan
upon the for aprinted requiresstatute ballotof thedirection

cross in circle. The voter no cross therestraight a the madevote
purpose expressedhisof the direct of elsewhereand in view evidence

be he cross not in theon it cannot found that intended athe ballot
indicating onlyIfpreference.his this cross the oneas werecircle

ballot, interpretation by presumptionthe be aidedon would thethe
the, by and,paper prepared ballot;intended him athe voter asthat

his outvote, purposeloss of his main be carriedpreventto would
onlyby giving by interpretation possible.the mark made him theto

attempted give byhe crossesproperlyvote toBut the executed
straightdestroyed bybe an unexecuted intention acannot to vote

statute, aprovidingThe after that a in circle isticket. cross the
straight continues, “Provided, however,for a ticket that a votervote

any mayinmay omit to mark circle and vote or more can-for one
by marking (X)a squaredidates cross in the theopposite names

. . . of the choice.” casecandidates of his in thisThe voter
statute, anyhethe did mark in made afollowed not circle but

againstoppositecross Stearns’ none Thename and O’Dowd’s.
ballot is fora vote Stearns.

Eleven ballots were claimed as votes for con-O’Dowd which
oppositetained no cross anyO’Dowd’s name and in circle.none

There are on them one theoppositeor more crosses in spacethe
votingsquare providedDemocratic electors and fornot in the for

by singlethe aelectors It cannot be marks socross. said that
within,attempt circle,situated indicate an ato mark cross the —the

only bymethod straightwhich an to vote a can beintent ticket
expressed singleby a cross.

document,“The ballot is a of itswritten and the ascertainment
meaning 99,a judicialis Murchie v. N. H.Clifford,function.” 76

question104. And is a 70Railroad,for the law court. State v.
N. H. 421, 434. papersWhether certain as ballots wereoffered
actually cast as such is of factquestiona the trial court.for

Clifford,Murchie N. H. 102.99, 101,v. 76
Twenty-seven papers, others,ballots theapparently returned with

by groundtherejected upon theywere master the notthat were
cast as ballots. Sixteen of these were andmarked “defective”
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“cancelled,”eleven “void,”either good,”“no or “spoilt.” The
plaintiff as manyoffered evidence to these; theyof that were ballots

■actually bycast and counted the election officers. The master
heard reportedand the evidence but refused to consider it. The

competentevidence was and should have Thebeen considered.
question of presentedfact so cannot be here decided. This coúrt

weighcannot findingthe The fact, however,evidence. of cannot
stand if onlythere was no evidence to sustain it. The evidence

uponrelied to presumption presenceoverturn the from the theof
papers among the returned ballots are the entries recitedabove

papers byfound on the apparently made the Theelection officers.
providesstatute in counting bythe directions for theballots election
“Allofficers: part,ballots not in ofcounted whole or in on account

defects, shall bybe marked ‘defective’ the theon back thereof
moderator, and shall be sealed with the other cast andballots

cityreturned to the s. 18.1897, 78,or town clerks.” Laws c.
Therq is no requirement particularsthat the the isin which ballot
considered entrydefective should onbe noted the ballot. The
“defective” on provisionmade a ballot under this instead of author-
izing the paper ballot,inference that as in thethe was not cast a
absence of aconclusivelyother evidence its status asestablishes
ballot. finding ballots,The tobeingas to these without evidence

it,sustain is set aside.
personA wishing onlygivento vote is one ballot which he takes

with him voting any ballot,'heinto the aspoilsbooth. “If voter
may successively others, exceedingtime,one a not threereceive at
in all, upon returning spoiledeach one. thus returnedThe ballots

and,shall be immediately by clerk,marked ‘cancelled’ the ballot
together preserved.”with those voters,not distributed to the shall be
Laws 1897, 78, followed,c. s. If is marked16. the statute ballots
“defective” withthatare ballots have been cast and are returned
the others castcast. marked “cancelled” are ballots notBallots
and preserved words,are to “nobe with others not cast. The
good,” “cancelled,” the“void,” “spoilt,” may mean word—the

was,statute requires placed spoiledto Therebe on the ballots.
therefore, finding the eleven.evidence the made as toto sustain

tending these,Evidence was numbers 30offered to show that two of
31, placedand marking good”were “nocast as ballots and the

upon by theythem taken fromdirection of the moderator after were
the ballot box. If of the master’supon consideration the evidence

thereversed, possiblyconclusion andshould be one of the ballots
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tendingother would be counted for Stearns. There was no evidence
verityto establish ofthe the other “cancelled” ballots. None of

the eleven can counted. Of thenow be ballots marked “defective”
counted,and not votes fortwo are for O’Dowdand seven Stearns.

Objection by partiesis made both to the conclusionof'the master
manyas ballots,to of the a disputedbut careful examination of each

ballot interpretation bydoes not disclose other error in himtheir
which would stands,affect the result. As the withoutmatter now
delaying for finding 31,a of fact as ballots,to the Nos. 30 and
O’Dowd has 10,014votes, 10,015.and Stearns

gaveThe master’s 10,043;count should be addedO’Dowd to this
the subtractingtwo “defective” ballots and from this total the
thirty-one “split givesballots” the above result.

Similarly addingbythe correct count for toStearns is reached
the master’s 27,”count the seven “No.“defective” and ballot
eight all,in and subtracting eighteen “splits”the for him.counted
As Stearns upon pluralityreceived a correct count of the ballots a
of the cast,votes he was elected and is entitled to a certificate of
election.

Exceptions sustained.
All concurred.

Cheshire,
1917.6,March

Alphonse Railwayv.Simoneau Keene Electric a.&

requires charge juryFairness of trial that the shall inform the the law is inwhat
application case, proper requestits to the made;when a therefor is if it is more

probable jury theorythan otherwise that the did not understand that the of
request general charge,the was included in the their beverdict will set aside.

A witness who has observed the behavior of a horse when driven and has formed
opinion mayan he is testifywhether a safe or unsafe horse thereto.

Case, negligence. byfor Trial jury and verdict for the de-
Thefendants. evidence tended to show that on the ofdate the

plaintiff workingaccident the was in ditcha on Marlboro street in
Keene; defendant,that the Cota, drivingwas his horse on the street

uponwhen, approachthe of car,a street the horse became nervous
finally upset carriageand the away, knockingand ran plaintiffthe

inflictingdown and injuries complainedthe plaintiffof. The


