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tendingother would be counted for Stearns. There was no evidence
verityto establish ofthe the other “cancelled” ballots. None of

the eleven can counted. Of thenow be ballots marked “defective”
counted,and not votes fortwo are for O’Dowdand seven Stearns.

Objection by partiesis made both to the conclusionof'the master
manyas ballots,to of the a disputedbut careful examination of each

ballot interpretation bydoes not disclose other error in himtheir
which would stands,affect the result. As the withoutmatter now
delaying for finding 31,a of fact as ballots,to the Nos. 30 and
O’Dowd has 10,014votes, 10,015.and Stearns

gaveThe master’s 10,043;count should be addedO’Dowd to this
the subtractingtwo “defective” ballots and from this total the
thirty-one “split givesballots” the above result.

Similarly addingbythe correct count for toStearns is reached
the master’s 27,”count the seven “No.“defective” and ballot
eight all,in and subtracting eighteen “splits”the for him.counted
As Stearns upon pluralityreceived a correct count of the ballots a
of the cast,votes he was elected and is entitled to a certificate of
election.

Exceptions sustained.
All concurred.

Cheshire,
1917.6,March

Alphonse Railwayv.Simoneau Keene Electric a.&

requires charge juryFairness of trial that the shall inform the the law is inwhat
application case, proper requestits to the made;when a therefor is if it is more

probable jury theorythan otherwise that the did not understand that the of
request general charge,the was included in the their beverdict will set aside.

A witness who has observed the behavior of a horse when driven and has formed
opinion mayan he is testifywhether a safe or unsafe horse thereto.

Case, negligence. byfor Trial jury and verdict for the de-
Thefendants. evidence tended to show that on the ofdate the

plaintiff workingaccident the was in ditcha on Marlboro street in
Keene; defendant,that the Cota, drivingwas his horse on the street

uponwhen, approachthe of car,a street the horse became nervous
finally upset carriageand the away, knockingand ran plaintiffthe

inflictingdown and injuries complainedthe plaintiffof. The
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excepted to bycertain evidence which was court,admitted the and
to the refusal of the to charge jurycourt the requested.as Other

appearfacts in the opinion. Transferred April term,from the
1916, superiorof bythe Chamberlin,court J.

(Mr.Benton & orally), plaintiff.Pickard Pickard for the

Joseph Madden Herseyand Charles PL. (Mr. Madden orally), for
the defendant Cota.

Walker, exception rulingJ. The permittingto the of the court
of plaintiff’sone the witnesses to be asked on cross-examination

whether he goodconsidered a driving horse,Cota’s horse issafe
questionnot tenable. The did not for expert opinioncall evidence

but for the dispositionstatement of fact to the fora as of the horse
safety as driving appeareda horse, so far as it the Pre-to witness.
sumably beinghadhe observed the behavior of the horse when
driven and regardedfrom what he himsaw as a safe or unsafe horse.
All peculiaritiesthe hardlythe it beof horse’s maneuvers would
possible for him an in-theyto state to the so that could formjury,
dependent necessityupon pointconclusion in suchthe issue. From

fully groundevidence is justified uponand its use is the
admissibleitthat is the best in of theevidence obtainable view circumstances.

Whittier 414, 426;v. Franklin, H. 49 N. H.23; Pike,46 N. State v.
Darling v. 401, Hardy Merrill, 56Westmoreland, 403;52 N. H. v.
N. H. 227.

plaintiffThe if therequested charge jurythe to the thatcourt
horse was ordi-afraid of cars an extent that a man ofstreet to such
nary prudence cars,vicinityhimwould have in the of thenot driven
and Cota cars,did this resulteddrive him about street and accident
from plaintiffthat the waspart,act on his Cota is liable unless
guilty exceptof contributory negligence. requestThis was refused
so far followingas it theby quotationwas the fromcovered
charge: referringhorse, ammay particular“You a notsee that —I
to this one, may u-nruly dangerous, thatvicious, andbe so so—

prudentno him on theattemptman- to drive aboutwould
streets, did, responsibleand forif a he would be whateverman
damage on thehorse thatwas caused. this classWhether fallsjjnto
evidence, the'you.” plaintiffI to The claims thatwill submit

frightrequest dangerous the towhich limits character of horsethe
was,—by given charge.caused Thestreet cars not in the issuewas
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unmanageablehorse was so when near street carsWhether Cota’s
having knowledgeordinary prudence of thatthat men of character-

vicinitynot have driven him in the ofistic of the horse would the
technically mightcars, did. If it bestreet as Cota said that the

chargegeneral specific applicationin included thethe ofstatement
expressedin request,to the evidence the case as in the thethe law

clearly appearsremains, jurywhether it that thequestion under-
given theyinrequestedthe instruction was substance and werestood

accordingly.verdict ofto return a The fairness a trialauthorized
charge jurythat shall inform the inrequires the what the law is its

case, proper requestto when a therefor made.'application the is
might given languageconstruction be to the of the courtWhatever

dialectics, probableit moreby one skilled in is than otherwise that
theory requestdid not the of the wasjurythe understand included

general charge. applicationin the The of the law to the evidence
tending excessively frightenedto show that the horse was and be-

unmanageable presence cars,came when in the of street should
pointedspecifically chargehave been out in the in order to insure

trial..a fair
seeminglyIf there are in conflict ofcases with this view the law

procedure (Spalding Brooks,of under similar circumstances v. 58
224; Clark,Ins. 345; Fogg Moulton,N. H. Phoenix Co. v. 59 N. H. v.
H. H.499; Belmont, 365; Bean,59 N. v. 62 N. Bond v. 72Rublee
444; C., Cases, 745, 749,H. 228 775; Chase,N. S. Briefs & Chase v.

Railroad,H. 588, 592; 271; Piper66 N. v. 71 N. H. Rail­Walker v.
road, 228, 235), they75 N. H. cannot be to the extent offollowed
overruling plaintiff’s exceptionthe to the refusal of the court to
charge requested.as

Exception exceptionto chargeevidence overruled: to sustained: new
granted.trial

All concurred.


