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creditor, upon receivingIf a from his thedebtor latter’s check for less than the-
claim, acknowledgingwith words written payment,thereon full erase them and'

check,collect estoppedthe balance,the creditor is not to recover the if con-his
reasonablyduct pay-constituted notice that the check was not inreceived full

ment.
purchaser inspectedEvidence shipments,that a of milk used them in his business--

inspectorsand findingfailed to call the as witnesses warranted a that the milk
upwas to standard.

agreementAn upon illegalan consideration is void.

Assumpsit, byfor milk sold. Trial Thejury. evidence tended'
proveto that plaintiff,the had shippingwho been milk from his-

farm in Vermont to Manchester,the in H.,N. for yeardefendants a
more,or October, 1914,leased his farm in agreedand with the-

tenant that he should continue to ship milk to them but should
ship in plaintiff’s name,it the paymentwho collectshould there-

and, rent,deductingfor after turn the balance over to thehis tenant.
July 1915,21,On one city inspectorsof-the found that two cans

plaintiff’sof the up and,milk were not to August 6,standard on
shipmentsthree more cans. inspectedCertain bywere the de-

fendants’ employees unloadingwhen the milk the cars andfrom*
they accepted all of it and used it in their business noti-without
fying plaintiff September 1915,the 1,until anythat there was

it, theytrouble with him, who,when sent their treasurer to after
telling proceedingshim that criminal either had been or bewould

against him, theyinstituted said that would appear againstnot
ifhim he themwould allow one hundred dollars on the account.
plaintiff agreedThe to gavethis and the defendants’ atreasurer

receipt for one hundred on milkdollars the account.
days plaintiffA few later the wrote the repudiateddefendants and

agreementthe and toasked them return the receipt to him.
reply they agreementIn himwrote that the was valid and that-

togetherthe enclosed .check with the one hundred dollars he had
agreed representedto allowthem theythe amount him atowed that-
time and that the check was in settlement ofsent the account. On

received,its back “This paymentwas written: check in of all milk
plaintiff throughto date.” The words,drew a line endorsedthese
deposited collection, daythe check and it for and a or two later
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plain-for the(1) generala verdictjuryThe foundbrought suit.this
standard; (3)upexcept cans was tomilk five(2) all thetiff; that

milkin of theaccept check settlementdid not theplaintiffthat the
plain-ifjury thethe thatto instructThe court refusedaccount.

de-of without thereceipt checkon the back thethetiff erased
theon whichthe conditionnot affectconsent it wouldfendants’

April term,by J., from theSawyer,Transferredcheck was sent.
exception thistosuperior court on the defendants’1916, of the

aof motion for directed verdict.ruling denial theirand to the

plaintiff.by orally, for theJacobs,Bernard brief and

(Mr.HaydenArthur B.Drew, Shurtleff, Morris & Oakes and
orally), for the defendants.Morris

say motion for a directed ver-Youno J. defendants theirThe
(1)be thatgranted because cannot foundhave been itdict should

Sep-(2) agreement ofup standard;milk thatany of the was to the
accept the(3) plaintiff1 the did notillegal;tember was and that

in the account.check settlement of
upmilk was to1. The to the issue whether theevidence relevant

city inspected onright itwas all when thestandard was that it
accepted complaint anditAugust 31; that the defendants without

inspectednotwithstanding theybusiness;inused it their and that
inspectorscalltheyit it unloaded from cars did not theas was the

butquality. finding alltestifyto as to its This warrants the that
upwere to standard.five cans

plain-2. It told thecan be found that the defendants’ treasurer
prosecution they wouldtiff he a criminal butthat was liable to that

appear against if one dollarsnot him he would allow them hundred
on the account.

agreement ofIn other words it can be found the defend-that the
appear against plaintiff prosecu-ifto the he wasants’ treasurer not

criminally agreementted was the consideration for the evidenced
receipt. forby elementaryIt that ifthe is the consideration the

agreement illegal agreement illegal.was the itself was
plaintiff an3. The fact the the check is not answer tocollected

ofagreed accepthe inthis suit unless either to it settlement the
(St. 599) estopped denyCompany,Pierre v. 77 N. H. or is toaccount

accepted Buzzell,that he Pike v. 75 N. H. No one con-so it. 486.
acceptagreed it; consequently questionthat he ontends to so the
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this branch of the case is whether he is estopped denyto he so ac-
cepted it. The test questionto decide that is to inquire whether
he ordinaryused notifycare to the they paiddefendants that if the

he acceptcheck would proceedsnot the in settlement of account;the
or notifyto they paidthem ifthat it he should proceedstreat the

paymentas a account;on for on the one hand while is true,it as the
contend,defendants ifthat he used the doingcheck without what

ordinarythe man would have done to notify them hethat would
acceptnot init of account,settlement the he cannot now be heard

denyto accepted oilit;that so the other justhand ithe. is as true
theyif paidthat theythe check after oughteither orknew to have

known acceptthat he refused to init settlement of account,the
they denycannot now be theyheard to permittedthat him to treat
the check paymentas a on the account.
■ In considering plaintiffthe estoppedwhether is denyto he ac-
cepted settlement,the checkin importantit is to remember that the
check ordinarywas not a check within the meaning term,of that

abut directingwritten instrument the bank on which it was drawn
to pay $36.50 plaintiff-providedto order ofthe the he executed the
receipt on reasonable, therefore,its back. It was plaintifffor the

that,to think if receipthe erased before he depositedthe the check
collection,for bank paythe would not notifyingit without de-the

of he guided byfendants what had done and that it would be them
payingas Into it. it can be found plaintiffshort that the did all

ordinarythe man notifywould have done to the defendants that
accepthe would innot the check settlement of the account.

follows, therefore,It therethat is evidence to warrant find-the
plaintiffing estoppedthat the deny acceptedis not to he thethat

in disposescheck ofsettlement the account. This of the defend-
exception giveants’ to the court’s to requestedrefusal the instruc-

exceptiontion as ofwell as their to the denial theircourt’s of motion
for a directed verdict.

Exceptions overruled.
All concurred.


