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1917, 142, testimony givenc. s. 1Lawsto before the laborPrior commissioner was
might subsequent judicialand beprivileged admissible in a proceeding.not

duties of the laborpowers 1911,and commissioner 198,under 3;LawsThe c. s.
1913, 186, upon personalc. s. 1 confer him exemptionno testifyingLaws from

have occurredwhich before him.matterstoas
the another, bywith lawful business ofAny as ainterference strike to aenforce

shop, justificationunlawful andis actionable aunless proved;closed be suck
prima and,actionable,is byif plaintiff’sinterference established thefacie

enjoin it,to justifyon a bill the defendants mustevidence their action and the
solelyon a groundnot be dismissed motion based on plain-bill will the that the

unjustifiable.does not establish that thetiff’s evidence interference was

Equity, for injunctions.in The allegeBills bills plain-that the
of machinerymanufacturers Nashua,are at employingtiffs largea

many ofpersons,of whom are moulders;number that the defendants
voluntarymembers of aand unincorporatedare officers association

as International Moulders Union ofknown North America, Local,
11,1916,on or about October257; that theNo. defendants demanded

compel allplaintiffs theirthat the moulders not members of said
257, jointo theLocal, No. same and onlythat thereafter members

employed byshould beof union the plaintiffs,such who should
shop”conduct a “closed onlythereafter where members of the

employed; plaintiffsbe theunion would that refused to accede to
and informed theydemands thethese defendants that would at all

“openan shop”conduct makingthereaftertimes no discrimination
personsofemployment because ofin the their membership in the

otherwise; thereuponunion or that the defendants conspiring to-
plaintiffs’and ruin thegether injure pursuanceto business in of

conspiracy plaintiffs’induced and ordered the employeessuch to en-
againstupon purposethem fora strike the of compellingter them

demands;theiraccede to that saidto strike is now in progress
being maintained for such purpose;and thatis since said 11,October
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1916, bydefendants themselves and threatened,the others have
annoyed plaintiffs’the employeesand for purposeintimidated the

inducing union,themcompelling join picketedof and to said have
plaintiffs’picket factoryto for purposeand caused others the of

annoying intimidating employees.and their
findingacases were sent to master for theThe of facts. In the

hearing evidentiary questionscourse of the certain arose which the
requested pass upon.topresiding justice was The issue on trial

object Eugene Murphy,of L.was the the strike. called as a wit-
by plaintiffs,the he agenttestified that was theness business of the

Moulders Union of and, such,International North America repre-as
localthe members of the union insented relation to the strike; that

represented they struck,the men after hehe that called the attention
labor theof commissioner to fact that controversythe a labor existed

and in consequenceat Nashua thereof the labor commissioner called
plaintiffs together generaland the for ahim conference. The court

ruled, subject exception,to that the inquirieswitness should answer
by him toas to admissions made the labor commissioner and to the

plaintiffs as to of theobject Davie,the strike. Mr. the labor com-
missioner, byalso called a plaintiffs,as witness the testified hethat

had some correspondence Murphyhad with in reference to the con-
troversy shortlyand that before October 27, 1916, he areceived

producecommunication from him but declined to it or to answer
question anthe whether at interview himbefore between Murphy
the plaintiffs, plaintiffs requested Murphyand the of a statement

writingin as to ofthe demands the union.
The defendants objected questionsto these and the witness de-

groundto uponclined answer the that the conference between
as labor partieshim and thecommissioner was of a confidential

The in uponnature. court ruled reliance Hale v. Wyatt, 78 N. H.
214, quasi judicial officer,that as a the commissioner could not be
required plaintiffsto answer excepted.and the

plaintiffs and askedThe claimed the rule ifcourt to that it should
bringbe thatestablished the defendants combined to about a strike

plaintiffs’ shopsin the the purpose compelling plaintiffsfor of the to
employ only shopsunion men in their inauguratedand the strike was

purpose,thatfor the facts stated conspiracywould constitute a as
of law. The ruled plaintiffsmatter court otherwise and the ex-

cepted. adds, “Assuming uponThe case rulingthe facts which this
is made to have established,been the court could not find therefrom

thethat defendants’ conduct was unreasonable.”
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organizedasked to before trial that pick-court was “allThe rule
picketing byis, order of theeting, International Moulders—that

twos, parade streets, enteringwhoUnion, by the observe arewho
shopsleaving plaintiffs’ they mayin order arguethe that andand

jointo the strike is unlawful.” Thethem court declinedpersuade
plaintiffs excepted.and the The caserule was transferredtoso
term, 1916, superiorSeptember uponof the fore-the court thefrom

rulings Pike, C. J. inby upon groundadvance of a trial thegoing
questions mightofadvance decision these shorten or avoidthethat

facts.of thea trial

(bothand Herbert A. BakerFeely Massachusetts),J. ofJoseph
Ivory (Mr. FeelySpring orally),R. and C. Eaton for theJohnand

plaintiffs.

(of Massachusetts), Barryand H.WilliamFrederickW. Mansfield
orally), for the defendants.(Mr. Mansfield

Parsons, defendant, Murphy, byThe calledJ. as a witnessC.
representedthat he thetestified other defendantsplaintiffs,the

inquired himbywas of as to statements madestrike andtheafter
duringthe strike bothobject of a conference between thethetoas

labor and at other thethe commissioner times. Tobeforeparties
answer,to therequiring excepted.the witnessruling defendants

party, competentwas a be re-though a witness and couldMurphy,
Davis, 70 H.v. N. 237. He could nottestify.to Whitcherquired

give testimony tendingtorequired to incriminatebeof course
compromise privilegedoffer of or disclose com-anhimself, to detail

appear questionsnot himit does that the askedButmunications.
compromiseThere is no of anevidence offer oftendency.had such

been, independenthad an admission ofparty. If there anby either
about, object strike,the of the be com-inquiredthat wouldhkefact

Groton, H. 151,66 N. 156. The defendantsv.petent. Colburn
public thepolicyof all communications tothat matterascontend

privileged.be This is for theshould mattercommissionerlabor
subjecton the in force the time con-atThe statuteslegislature.

legislativebut on the other hand indicate aprovisionnotain such
publicity secrecygood demands rather thanpublicthat thebelief

designed adjust.the office was tocontroversies whichto theas
1913, 186, 3,ss. 4.3-8; Laws c.1911, 198,ss.c.Laws

s.legislaturethe amendedargument of this case hastheSince
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by bys.1911, 1, 186, 1913,4 of renumbered c. Laws198,c. Laws
adding proceedings any part“neither the nor thereofclose,at the

bycommissioner virtue of this section shallbefore the labor be
inany purpose any judicial proceedingforreceived in evidence

court or tribunalanybefore other whatever.” This amendment
1917,adopted 10, 142,c. 1. SectionApril 4,was 1917. Laws s.

dutythe of theto, prescribes commissioner,referred “Whenever
relatingor difference toany arises the conditions ofcontroversy

employment wages any employerrates ofor between . . .
employees.”and his . 7 of the act. . Section same relates

knowledgeto his he has a strikeaction when is threatened or has
the inquired proceedingsoccurred. Whether matters about arose in

four;under or thesection seven section whether amendment ap-
plies proceedingsto under seven well as underas four and whether

applicablebe proceedingsthe amendment in further inwill this suit,
pending legislation adopted (Rich Flanders,when the was v. 39 N. H.

Grant, questions304; 576),Kent v. 53 N. H. are which were not
arguedthepresented when case was and which therefore are not

ndw considered.
putThe labor did his objectioncommissioner not to testifying

upon groundthe he ofjudge upon groundthat was a court but the
that the him privileged.communications made to were If the

testifycalledjudge proceedingswitness was a to as to before him
testimony incompetent,that fact did not render his v. Wyatt,Hale 78

214, alreadyN. H. the courtand as had ruled the matter inquired
privilegedabout not the objectionwas defendants’ questionsto the

suggestedshould been overruled. Thehave court ifthat, the com-
compelledmissioner he could not beobjected, testifyto because he

suggestionquasiwas a officer.judicial This was inmade reliance
supra.inupon Wyatt,the Haledecision v. The officeof labor com-

missioner created in Thewas 1893. duties of the office as then
collect, assort, arrange, presentdefined were “to and in annual

reports relating. . statistical all departments. details to of
1893, 48,labor in s. legislationthe state.” Laws c. 5. By the of
investigation,1911 dutiesadditional of prosecution, advice and

persuasion report imposed uponareand the commissioner. He is
not to hear and decide controversies between employers and em-
ployees bringto anbut to endeavor about amicable adjustment, and,
failing that, partiesinduce the submitto to todisputethe arbitra-
tors or to the state board of conciliation and arbitration substituted

yearstwo later for the board of arbitrators. In ofcase failure to
26.VOL. LXXVIIX.
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strike, investigate thein case of a he is toreferencesuchsecure
mainly respon-partyascertain which iscontroversy,of thecauses

publish report assigning responsibility.a suchmake andandsible
investigation one.judicialsuch is to be asuggestionthere is noBut

proceeding. onlyThejudicialfor amachinery providedisNo
re-provisionsin the 3is found of sectionjudicial actiontrace of

him circum-parties and advise them in certainhear alltoquiring
ought by or both.to be conceded eitherwhat, anything,ifstances

may1. it well1913, 186,Laws c. s. While198, 3;s.1911, c.Laws
canimposed upon the commissionerdutythe of conciliationbe that

think, if orlegislature seem to someperformed, as the nowbe better
theprivileged,communications him are held com-or beforetoall

inaprivilege exemptionof as witnessclaim thecannotmissioner
imposed at thehim,on unlessnumerous other dutiesof theview

inengagedhe asought him,of wasinquiry istime about which
appear that the informationIt does notduty.purely judicial

actingby himpresent case was obtained whilesought of him in the
judicial powerthat which wouldand it is clearcapacity,a.in such

him.givenhim has not been toappearing as a witnessfromexcuse
judge probateof was called214,N. H. theWyatt,In Hale 78v.

hearingin beforemade aupon appeal as to statementstestifiedand
evidence,competency of theas to thequestionThe washim.

wouldcircumstancesin affirmative. Whatdecided thewhich was
at atestify to occurredrefusing to matters whichjudge injustify a

pointThe wasto discuss.him, there was no occasiontrial before
tojudge superior“A of a court seems havepresented. beennot

Wig.4at law.”exempt from attendance commonregarded as
andthe booksgenerallyis in textEv., (3). it stated2372 Whiles.

requiredrecord cannot beof a court ofjudgecases that ain some
(1 Gr. Ev.occurring before him in courttestify as to mattersto
right doestheBatchelder, 85),23254(c), v. Me.(16th ed.) s. Welcome

ofbenefit suchdeprived the triers of theoftenappearnot to have
disclose,every to whenduty upon citizenknowledge. The rests

the adminis-knowledge essential tohisupon, facts withincalled
513,H. 516.State,Maine R. R. 75 N.Boston v.justice.of &tration

asduty and aperformance of thisexempt from theJudges are not
privi-If suchnecessarily impressed importance.itswithareclass

observance.rather thanbyhonored breachlege exists, it has been
weregrand jury595, 1838,& P. in theGazard, 8 Car.ReginaIn v.

against objec-histonot examineby Justice PattesonMr.advised
testimonytoquarter sessions asof the court ofchairmantion the
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him, remarkingin justicea before the that the proposedcase
record,of“president a coiirt of and it wouldwitness was be dan-

gerous an theexamination, judges Englandallow such as ofto
might touponbe called state what occurred before them in Court.”

Regina Harvey, 99, Anon.,Cr. 103,Unless v. 8 Cox Cas. and 24
398, by Wigmore,cited are exceptions,Solicitors’ Journal the case

onlyin in judge’s testimony8 Car. & P. is the one found thewhich
produced. 1872, lords, question beingwas In in the house ofnot the

admissibilityas to of testimonythe the an arbitrator in explana-of
Cleasbytion of award, regardan Baron “Firstsaid: with to the

competency umpireof witness,the as a I am not of anyaware real
objection respectto toit. With those fill the officeof Judgewho it

gravehas been felt that objectionsthere are to their beingconduct
subjectmade the of cross examination and (tocomment which

hardly any limit be put) proceedingscould in relation to them;before
and, everythingas they properly provewhich can be proved bycan
others, the Courts of discountenance,law and I may saythink I
prevent beingthem Metropolitanexamined.” Buccleuch v. B’d of
Works, L. R. 5 H. L. 418, privilegeThe appears433. to con-be

judgesfined to of courts of record. necessarily for,This be so,must
recordingif nothere is quasi judicialofficer but the orjudge officer

himself, proceedings proved bybefore him can be only calling him
Reginaaas witness. In Harvey,v. Cr. 103, although8 Cox Cas.

Byles, saidJ. he should ifappear subpoenaedrefuse to produceto
his of testimony,minutes added,he “The same objection notwas
applicable to judges Wig.the of the inferior courts.” 4 Ev., s. 2372.
If the labor commissioner had be groundclaimed to excused on the

privilege,of such claim should have been overruled.
questionsCertain other mooted,were then bearing upon the main­

tenance of the proceeding, upon which the court ruled tosubject
exception. exceptionsThese are sug­also transferred with the
gestion that their determination in of mayadvance a trial shorten

hearingor the uponavoid procedurethe facts. This is one often
employed when justice require,and convenience itbut is not the
practice to questionsconsider difficult mayof law which not arise
when the facts are found. Baker,Glover v. 76 H. 201,N. 203.
Questions way importantconsidered in are, ordinarily,this ones
necessarily ininvolved the action. Hampton Beach Co. v. Hampton,
77 373. dutyN. H. It is not guisethe of the court under the of this
procedure to partiesadvise the in rightsas toadvance their under

possible mightall facts proved.which suggested, allega-be As the
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regarded requestsbill seem to be astions of the sufficient while the
plaintiffs maytheinquiryto an whether notrule amountto recover

thanproof they have-alleged.of much less Inupon this-situation
properly expressed only upon precisethe are theof courtthe views

exception.by questionsTworaised were raised.questions
ifwas asked to that theThe court rule defendants combined1.

a in thebring plaintiffs’ shopsstrike and the strike wasaboutto
inaugurated theobject thereby compellingfor ofaccordingly the
employ only men,union such would constituteto actionplaintiffs

andconspiracy as matter of law. The court declined to rulesoa
excepted. then notThe court stated that he couldplaintiffsthe

thethese that defendants’ conduct was unreasonable.from factsfind
findingthisappear was intended as adoes not whetherIt statement

exception reported ques­norulinga of law. No is andfact or asof
upon plaintiffs’ presentthis Theis transferred statement.tion

a thempurpose compellingthat combination for the ofiscontention
shopsmen in their is constitutesonly union unlawful andemployto

appears con­as matter of law. This to be the firstconspiracya
in thejurisdiction,this character this but defendantstroversy of

Griffin, 345, question75 N. H. is of theHuskie v. decisivethatclaim
questionThere was no of combinationconsideration.now under

singleThe of a were underv. acts individualin Hushie Griffin.
But act for one do is not made lawfulan unlawful toconsideration.
a If the have undertakenby combination. defendantsdonebecause

compel plaintiffs employor otherwise to the toby combination
shops, theyor a class in their haveindividuals certainonly certain

plaintiffs, to berighta of the said in Hushie v.interfered with Griffin
Anglo-Saxon right freelythe toliberty,”the idea ofin"inherent

others; “prima a man canto deal demandor refuse•deal .with facie
Griffin, Thesupra, pp. 347,Huskie v. 350.open market.”an

theyinterference; saythe in their brief:concede “a•defendants
unlawful, may beshop’ maya be and itenforce ‘closedtostrike

shopa is unlessA to enforce closed unlawful... strikelawful.
supra,Griffin,This is the of Hushie v.-viewjustification.”there is
"AnyCouncil,v. 154 Cal. 581.Co. Tradesfrom Parkinsonquoting

a orbusiness, conspiracy,the oflawful whether resultto ainjury
may upon groundactionable, be defended thebutnot, primais facie

the toof lawful effort of defendantsmerely the result ait was.that
348; pp. 351, 352, "Thep.Ib. and ontheir own welfare.”promote

the that the defendantpractically unanimous to effectare■authorities
inter-The facts show anjustification.”he aunless showsliable■is
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justifica-ofplaintiffs’ right there is no evidencethe andference with
billprima case and theirmade out aplaintiffsThe havetion. facie

motion for non-in the nature of abe dismissed on motionis not to
be the effecttolaw, appearswhich to have been understoodsuit at

ap-theillegal in the conduct of strikeruling, unless actionof the
point isexception The result on thispears. The is sustained.

plaintiffs’theif, claimed,is the correct statement ofnot asaffected
managementin theright be free from unreasonable interferenceis to

being proved, “justifica-theTheof their business. interference
it ismay in under whichtion be found sometimes the circumstances

alone, andirrespective motive,of in the motivedone sometimes
Plantin the combined.” v.sometimes circumstances and motive

v.499, in HuskieWoods, 492,176 Mass. 500. The test laid down
upon the circumstancesconduct, dependentis reasonable allGriffin

the unavoidablecase, advantage profitof the the and to one and
93,H. 100. Evidenceinjury Byrnes,to the other. Horan 72 N.v.

theyIfobjectof motive and lies in the of the defendants.breasts
neces-inferencedisclose, theyrefuse to must to the adversesubmit

sarily to bequestionfrom their one of factdrawn silence. The is
menonlydetermined as of reasonablematter law if on the evidence

uponcould to but one are calledconclusion. The defendantscome
justifyto their If the remainsaction. on the whole case burden

plaintiffswith the to theirillegalestablish an interference with
destroyright, one notuponunreasonable all doesevidence,the that

primatheir rightcase. of another with-Interference with thefacie
justificationout of theis motiveunreasonable. theWhether

strikers was an honest effort or a maliciousto benefit themselves
injure compel-intent to inplaintiffsthe to aidtheybecause refused

ling other workmen ofjoin questionto the is adefendants’ union
uponfact which the case no The defendantscontains evidence.

justificationcontend that principle competi-is to be offound in the
tion, citing Walsh,Pickett nov. 192 But there is evi-Mass. 572.

competitiondence of to sustain of evi-the claim. In the absence
justification,dence of groundsfurther possibleof whichdiscussion
provedbemight will not be undertaken.

2. The questionsecond raised relates to the conduct of the strike.
plaintiffs’The organizedcounsel asked allthe court to rule that

picketing is unlawful. The court did rulerule,declined to so but
that reasonable picketing lawful; unreasonable, unlawful;was and

plaintiffsthe excepted. picketingThe term is in the ofnew law
the state. The only “picketingdefinition in the .case is . .
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by twos, parade streets,thewho observe who are entering leavingand
plaintiffs’the in thatshops they may argueorder persuadeand

join allegationsthem to the strike.” The of the the in­lead tobill
picketing may somethingference that mean peacefulmore than

parading, may dictionarywhatever that mean. The picket­defines
ing post approachesas “to the placewatchers at to a employ­of

byment affected a strike in toorder ascertain those therewho work
persuade them,and or them, give upotherwise influence to the

Picket;work.” Webst. Dict. R. & L. Picketing.Law Dict. The
(n. s.)4 R.notes, s.) (n.cases cited in the L. A. and L.302 50 R. A.

412, mayindicate that the term a rangeinclude wide of action.
questionThe material is whether the acts done in theprosecution of

whether,are unlawful, properly picket­strike lawful or described as‘
ing by Althoughor some other term.' the term in theis not found

state, Statutes, 266, 211,law of the Public 12, byc. s. as amended c.
1913, S., 264, 1, 2, maybeLaws and P. c. ss. acts in­aimed at some

naturallycluded the term resulting proceedingwithin or from the
rulingso called. The the applicationsubstance of court’s thewas

of the test of reasonable theconduct under all circumstances.
plaintiffsWhether when the facts are the of thefound acts which'

complain can be found to be reasonable in fact cannot be deter­
mined until the mayfacts are If one interfere another’sfound. with
lawful thatthing do,business when it is a reasonable to it follows

mayhe do so in a manner or for­not unreasonable in fact because
bybidden legislative mandate.

discharged.Case
All concurred.

Hillsborough,
May 1, 1917.

Girard, byOlivier her next v.Alphée Picard Bostonfriend
& Railroad.Maine

Lavigne v.Corinne Same.

counsel, general exception taken, correctlyIf remarks of to a thewhich was state
inferred,rights parties,law as the abstract be in theto of the it will not absence

juryexception, applyof further that the court failed to the to theinstruct how
principles stated or that erroneous use was made of them.

upon highwayto for from aCase, injuriesrecover a collision
grade crossing of by jurythe defendant road. Trial and verdicts

plaintiffs.thefor


