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necessitythe goodfor the aid and the faith of the town officials no
agreed.facts are isIf it assumed the aid goodwas infurnished

faith because then needed expressly impliedlyand or applied for,,
recoverythere can be no because at applicationthe date of the the.

paupers had no settlement in Concord. If factsthe are otherwise
and the aid was appliedfurnished because yearsfor two before

existing necessity,without recoverythere could be no even if the
•recipients had a paupersettlement in Concord. Each item of
support legally presumed appli-furnished is uponto be furnished
cation then .made.

Judgment thefor defendant.
All concurred.

Merrimack,
5,June 1917.

Clarence L. &Clark v. Boston Maine Railroad.

S., 159, making damageP. 29, personsc. s. propertyrailroads forliable to or from
by applies damagepersons property exposedfire set locomotives to toand

along the municipalityline of the railroad aand not to a fireman of whose
exposure injury attempt extinguishand fromresult his to the fire.
wrongdoerA injury by intervenor, attemptsis not liable for an toreceived who

property endangered by act, wrong-rescue unlawful ifthe he is one to whom the
legal duty.doer hoowes

Case, allegedfor injuries plaintiff byhave toto been caused the
a by alleged afire set the defendant’s countlocomotive. The first
right recovery imposing liabilityof uponunder the statute railroads

damagesfor abybycaused set There is alsofires locomotives.
general negligence setting plaintiffforcount one outand that the

awas member of and hisdepartmentthe Concord fire received
extinguishinjuries acting capacity attemptingwhile in that theto

specificationfire. A first is forfiled later shows that the count the
alleged wrong.same

ruling byThe defendant’s demurrer was transferred without
Sawyer, term, superiorJ. of court.1916,from the October the

Upton, by plaintiff.fororally,Robert W. brief and the

Streeter, PiperSulloway (Mr.& JonathanDemand, Woodworth
for defendant.orally), the
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Peaslee, declaration, specificationand theJ. The of facts
plaintiff’sapplicable count, theto the first show that claim rests

byaupon theory employed municipalitythe fireman athat to ex-
tinguish may partyrecover from the whose actfires caused the fire.

necessary recovery mightIt is not to consider whether a be had if
designedly set, injurethe fire had been with the intent to plain-the

statutorytiff, upon liabilityfor claim is the ofhis based railroads,
negligence.uponor

making damagea railroad liable personThe statute for to or
property by (P. S.,from c. 159, 29)fires set its locomotives s. has

presentapplication applies onlyno to the That actcase. to those
operationso situated that as to them the of the railroad constitutes

enoughan fire hazard. If the act is broadextra in its terms so
damagecould allthat it have been construed to include that could

byin any sense be deemed to be “caused” defendant,the it is set­
legislativetled that such was not the Welch v.intent. Railroad,

206,N. H. is conclusive on68 issue. If the statutethis covered the
present plaintiffcase the in that wouldcase have recovered. The

by by defendant;loss there was caused a fire set the but because the
plaintiff’s property custodywas in the of the defendant as bailee,a

contemplated byit held to be the legisla­was not within class the
ture. in part upon languageWhile this conclusion ofrests the the

givingact railroad “anthe insurable all propertyinterest in situate
road, exposed damage”on the line of such (G.to such L., 162,c.

159,s. 9; S., reasoningc. s. the30), inapplicableP. inis not deter­
“mining meaning of provisionthe the damagesrelated anyas to to

person.” of liability wayThe declaration inis no differentiated.
expressThere was occasion to the understood limitation as to one

class, and presumedit is to unexpressednot be that the intent was
different as to applies personsthe other The statuteclass. to and

exposedproperty damage alongto the line of the road. It does not
enginesapply to firemen or exposurefire whose results anfrom

attempt extinguishto the fire.
As no application, rightsthe statute of partieshas the the are

by governingdetermined the common law rules actions to recover
negligence.for holdingAuthorities athat volunteer rescuer of

persons mayproperty person negli-or recover from a third whose
gence inducingcaused the situation the act,volunteer to are relied

byupon plaintiff.the It is also contended that contract ofhis
employment city gives standingas a fireman him a more favorable

arguedto him than that of largelythe volunteer. The hascase been
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proximate cause,ofupon thé issue in of offurtherance the first these
questionthatclaims. But does not arise unless the defendant’s

legalbore some questionact relation to such a volunteer. The
proximateofhere is not one or remote cause, but whether the de-

any duty at allfendant owed to the plaintiff, whether, apart from—
legalinemployment,his contract of it stood any relationship to

him, Itremote. seems to us didhowever that it not. Neither
plaintiff property positionnor a byhis was inthe to be ainjured

by His connectionfire set the defendant. with the solelyarosefire
cominginhis own act into contactfrom it waswith after it set.

is law of this asIt the state that to such intervenors the defendant
anticipatory duty.created the situation owed nowho McGill v.

Company, N. H. 125.70 The situation much ofis like that the
a longand So as no injury done,landowner licensee. intentional is

negligent is present, liability.no act after the licenseeand there is no
Company,v. N. H. TheHobbs 75 73. cases from jurisdictionsother

legal liability inholding there is a such uponthat a case rest the
aground that intervenor had moral if not aright, duty,the moral

attempt mayto life or property;make thé save andto because beit
duty,men will do moral arguedthat their it isassumed that the

probabilitiesis bound to consider the as to sub-defendant their
morallyand induced conduct. insequent The defect this reason-

moral anding rights recognizedthat it substitutes duties foris those
byregulated As to pre-law. the intervenor theand defendant’s

onlyis inwrong wrong societyconduct the sensethat it avious is to
maylarge. wrong may punishablea moral andIt be be on be-at

privateispublic; legal wrongthe but it not aof individualhalf to
public,of ofthe who their own motionmembers undertake to lessen

duty.of the goodevil effects defendant’s dereliction fromthe The
could not recover from the thieves the value of the oilSamaritan

pouredwhich he into the wounds ofand wine the traveler to Jericho.
recompense today alwaysis the same that itHis has been. Unless

givecourts adamagesthat can relief in forit be true mere infraction
morals, plaintiff’sof the noargument weight.of a code has That

inempowered jurisdictionsoare not to act thiscourts is too well
v.require Railroad,discussion. Frost 220;to 64 H.settled N.

liabilityCompany, legalv. 69 N. H. 257. IfBuck is to be extended
changefield, legis-as this new the must byto cover be made theso

lature.
argumentplaintiff’s- that the test laid in v.The down Garland

applicable76 H. is in fails inRailroad, favor,N. 556 his an essential
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from histhat, apart city,It contract with theis not trueelement.
ought plaintiffthat thehave known would be in athe defendant to

inby what He was notinjured position.it did. suchposition to be
in declaration. What he did putnot so state his was toHe does

defendant toposition actor,such after the ceased behimself in an
in progress. upona He did comeand fire was not thebecause fire

independentaccidentally, or in course of and conduct,the lawful
upon while sodid fire come him he wasnor the circumstanced.

grewan inhad to be actor this matter ofrightSuch as he out the
rightfire. It was not afact that there was a whose exercise the

infire with. While a certain sense the fire mayinterfered be said
plaintiff’sof injury,a cause it does not followto be the there-that
negligence any dutya offore was breachthe defendant’s the defend-

ant him. ofowed to “The tortious nature defendant’s conduct
of entirelyand the effect that conduct arecausative distinct matters;

requisite subjectand what is a element toas the first is not neces-
sarily so as to the second.” Jeremiah Smith in 25 Harv. Law Rev.
245. Garland v. Railroad, supra,In the defendant’s act undoubt-

yet noedly injury, dutybreach acaused the it was of toowed the
party injured.who was

Railroad,The Kambour v. N. touchingdiscussion in 77 H. 33,
ofrights peopleofthe certain classes who encounter danger,known

presentgermaneis not to case.the That discussion relates to the
plaintiff is owed,of a a duty dutyacts to whom knows the haswho

authorityIt isbybeen violated the defendant. not for prop-the
party wrongosition that to afault as one constitutes ato third

wrongofperson voluntarilywho the and remedyknows seeks to it.
permittingThe citation there of cases volunteer rescuers recoverto
showing maximonly purposefor the of thatwas the volenti non fit

injuria generally ofwas not to be a rule appli-considered universal
negligence. questioncation in the oflaw The whether these cases

good involved,law not no attemptwere was and there was passto
upon necessaryNor aspectit. is it to now consider this of them.

enough present sayforIt is the case to if voluntarythat even the
of result,character the act does not amount to an assent to the such

not of a to anticipatory dutyact is character raise an parton the
of notthose otherwise related to the toactor take care to avoid
furnishing him an opportunity to act.

suggested plaintiffThe other claim that theis because was em­
extinguish fires fromdifferentlyto he stands a andployed volunteer

may recover when a could ifvolunteer not. But it be assumed that



Clark v. Railroad.432 [78

brought himemployment legal.of intocontracthis a relation to the
settingin fire,conduct theand to its he is nodefendant better off.

public acreated relationcontract with the toIf his the individual
such partiesrelation created is asthereof, the themember contem­

publicplated. appeared to the desirable to the fireIt reduce losses
extinguishmentby providing for the of fires.of its members The

for the benefit ofwith the fireman is those who would becontract
agreementdamaged by respectfire. The so made differs in nothe

ordinary contract ofcase from the insurance. Thatto thisessential
agreed toplaintiff damageto undertake lessen the fireis, hasthe

upon arguedfall the defendant. It isotherwisewhich would that
fireman andonly partytheas between the whoserelation existsthis

danger being by thein of consumed fire. But this isproperty is
a arises at all;a If relation it isrone alltoo narrow view. tomuch

liabilityor bypublic whose interests areof the involvedmembers
of situation.the common sense view the Thefire. isthe This

causes,will fromknowing that somefires variousplaintiff, occ.ur
ofnot, work allextinguishingundertakes theandculpable some

theyto were caused. The chance ofhowwithout referencefires
necessarily byassumed him. Thiswork isdoing suchinjury in

terms .of the contract hefrom the nature and.assumption, arises
as occur..agreed fight,all There isto firesHe .shouldmade. such

originated.as fires histo how If-distinctionin his contract no the
ofbearing parties,all relation itany uponat the thehascontract

assumption involved,of -riskexpress the here andanestablishes
mayrecovery that one contractany rule nottherefor. Thebars

negligence appli­own has noagainst consequences of his futurethe
undertaking of one notmerely an otherwise relatedThis iscation.

consequences offor the itssituation,to to bear defendantthe the.
thereby any liabilitynot fromis releasedThe defendantfault.

agreement anyby The is like insuranceupon itimposed law.
Whether,open question. then,notvalidity is tocontract, and its

as one whose contract ofas a volunteer orplaintiff is treatedthe
legal defendant,to theinto a relation thebrought himemployment

dutyof anya breachcase theresame. In neither wasis theresult
by the defendant.to himowed

sustained.JDemurrer
All concurred.


