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Merrimack,
30,June 1917.

Amelia HillH. v. Burt Carr,W. Ex’r.

understandingWhere there parties contract,is doubt as to the of the ato verbal
may jurythe court allow the languageto determine how the used was under-

stood, subject legalto they mayinstructions as to the effect of such contract as
find was made.

pursuance agreementWhether in of an oral to furnish the defendant “a home”
agreed sum,for an all the services rendered were included under that wasterm

properly jury.submitted to the
specificIn the exception,absence of presumption properthe is that instructions

given jury.were to the
exceptedAn instruction case,not to openbecomes the law of the and is not to

review.

Assumpsit, to board, room,recover for specialcare and atten-
tion furnished the defendant’s testatrix, Carr,Hannah in her life-

accordingtime followingto the specification:
To board and room from 15,June 1902 30,to March

1907, per$4.00250 week,weeks at $1,000.00
“ board, room, washing, mending, nursing specialand

care of 30,Miss Carr from March 1907 to Feb-
ruary 10, 1912,254 per$5.00at 1,270.00weeks week,!“ board, room, washing, mending, nursing and
special February 10,care of Miss from 1912,Carr

Februaryto 10, 1914, $7.00 per104 weeks at
week, 728.00

$2,998.00
Credit.

1902
15, by cash,’June 1,000.00Credit

$1,998.00

by plaintiffTrial jury and verdict for the for the amount of the
specification. paymentThere was evidence the services for which

they charged.was claimed were rendered and that were of the value
evidence,At the of the the defendant’s motion aclose that verdict

groundbe directed for on specifica-him the that the items of the
by expresstion were subjectcovered an contract was denied to
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reported. fromexception. exceptions areNo other Transferred
1916, by Sawyer,term, superiorthe of the court J.October

Harry Brown, by orally, plaintiff.for theJ. brief and

(Mr. PiperStreeter, Sulloway&Demond, JonathanWoodworth
orally), for the defendant.

Parsons, acceptance byFromC. J. the the defendant’s testa-
her, implies promisetrix of the law a to paythe service rendered

of arewhat the service was worth. The fact service and its value
not the defendant contends that the con-contested but evidence
clusively all the anestablishes that services were rendered under
express paidcontract to furnish them for a fixed sum in advance.

onlyThe exception before the court is one to the refusal courtof the
to aorder verdict for the defendant at the conclusion of the evi-

exception onlydence. To thesustain therefore not must the exist-
conclusivelyof alleged appear, appearence the contract but it must

equalwith that all of the in theconclusiveness services claimed
specification provedand were within the terms of contract.the

allegedThere was no ofwritten evidence the contract. of theOne
parties being dead, no partiesthere was evidence from the them-
selves as to orthe contract its terms. The fromevidence comes

plaintiff’s husband, Carr,the testatrix,who testified that the Miss
eighty-two years agethen a woman of “offered a dollarsthousand

finallyto come and have a home with us and we talked over andit
giveconcluded to come. saidlet her She she would a thousand

us;to nothingdollars come and have a home with there was said
longabout anythinghow the home should be for or kind.”of the

Upon contract, concedingthis statement of the that the evidence
must conclusivelybe held to con-establish the existence of such a
tract, question arises, partiesthe did bewhat the understand to
included in the term “home” which Miss Carr was to have with

plaintiff.the
meaningOccasion for of the ofdiscussion the ‘home’ hasword

arisen in the construction of in givenwills which a home is to one
legatee expenseat the of another. The word has been construed

merelyto moan placea of Clough Clough,residence. v. N. H.71
412, 416, 417; Taylor, Gray 310;Gibson v. 6 Shuttleworth v. Shuttle­
worth, 34 17, 22, 23; Kennedy’s 163;W. Va. Appeal, Pa. St.81½

Nelson,Nelson v. 282;19 Ohio inand other cases to include board
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maintenance, Carroll,and v. 459, 468;Willett 13 Md. also neces­
sary clothing,food and fuel but not Denfield, Pet’r, 265;156 Mass.

lodginginclude subjectand to both and sustenance obliga­to an
Day Towns,tion to render service. v. 200; Lyon v. Lyon,76 N. H.

Y.65 N. 339. “It is manifest that the word ‘home’ has not such
meaning accuratelya fixed that it would and precisely limit an

obligation question. maylike the one here in Recourse therefore
be had to other evidence to parties.”ascertain the intent of the
Day Towns, supra, p.v. 201. question partiesThe is didwhat the

1 ’was to andunderstand be furnished received under the term home
adopted contract, theyas in their if made such a contract. The

competentevidence for partiesconsideration is the situation of the
time;at the the of paid; ageamount the consideration ofthe the

person was toto whom it be furnished with her probable duration
life,of life; practicalif the home was to be for and the construction

parties. provinceof jury weighthe “As it is the of the tes­to the
timony witnesses, effect,of and forcompetentdetermine its so it is

court, discretion,the in merely verbal,its where a contract is and
precise language used,there is doubt as to the or the under­as to

standing parties,of jury judge proved,the to leave it to the to what is
language used, understood,and was and itwhat how was to be

subject proper legalto instructions as to the effect of such contract
they may Plumer,as find to have been made.” Folsom H.v. 43 N.

469, testatrix, Carr, eighty-two years472. The Hannah ofwas
age alleged made, goodat the time it is the contract was and in health

personfor a age; property; specialof her she had other athere was
plaintiff payment lumpreason in of the forthe necessities the of the

$1,000 bysum of at the time. The testatrix thewas furnished
plaintiff but, becomingboard, requir­with room and ill in 1910 and
ing nurse, paid by plaintiff repaida the amount the to the nurse was
by doctor, plaintiffHannah. She had a but there is no evidence the
paid specialhim. ill of requiringLater she became a cancer care

peculiarly disagreeable plain­and of a character,attention which the
From could even iftiff'furnished. this evidence it be found that

parties furnishingthe a include board andunderstood the home to
theylodging, special nursingalso understood it did not include the

necessary developed longbyand care therendered disease which
ifAnd, rendered, plaintiff,as the service evenafterward. thewas

claims,was made as the defendant could recover there­the contract
grantedfor. Hence to have the defendant’s motion would have

argues plaintiffbeen error. The defendant that the at the trial
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upon quantuma meruitchargedfor allrecover servicesclaimed to
they reasonably worth, thatwere andagreement payto what•or

bynot covered theportion of the wereposition that a servicesthe
positionnoby him cannot now be taken since suchupcontract set

forplaintiffThe claimed to recover certainthe trial.was taken at
claimedaccording specification.her The defendant thetoservices

$1,000conclusively proved a in consideration ofcontractevidence
payment asked,for which was andperform all the servicepaid to

forclaim moved that a verdict be directedupon thatin reliance
properly notwas denied as the contract washim. The motion

specification.of It was thenecessarily an to all the thenanswer
dutydefendant’s, plaintiff’s, to ask for an instruction as tonot the

by allegedspecification was answered the contract.how much of the
properthat such instructions as were werepresumptionThe is

given.
although exceptionsnocase, however, were taken to theIn this

reported appearsand it the issue submitted tocharge, it has been
rendered under agree-whether the services were anjurythe was

pay paymentreasonable with an advance ofment to what was
pay mortgageoffplaintiff uponthe then'to a her$1,000 to enable

plaintiffagreementor that the carehome whether the was should
lived, $1,000 paidlong beingthe full com-for the testatrix as as she

exception chargepensation therefor. No was taken to the and the
authorizing recovery byquestion whether was evidence thethere

not,plaintiff upon said,is as has beenthe issue submitted raised
by exception question arguedthe taken. But this has been and

wrong impression. questionmight givefailure to consider it a The
although technically presented bynottherefore is discussed the

already juryit for the to findsuggested,record. As was what the
proved,valuecontract was. The services and their were from

promise payimplieswhich the law a to what the services were worth.
byupon express promise plaintiffdefendant relies an the toThe

compensation $1,000,render the services without further than the
paid. promised questionthen is a of fact.plaintiffWhether the so

tending testimonyprove promiseThe evidence to is the of thethe
paid $1,000,husband before recited and fact that Hannah thethe

plaintiff’scame to the home to live and remained there until about
six months before she died. There was also evidence from two

occupying longthe home awitnesses that deceased after the for
expressed feeling living charitytime the on becausethat she was

paid parties oppositehad outlived in.she she had The drawall
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frominferences -these statements but which inference should be
juryis for the to Althoughdrawn decide. Hannah Carr left the

plaintiff’s home about six physi-months before her death abecause
plaintifftoinjury impossiblecal the rendered it longer-for her to

testatrix,for the it appearcare does not she ever claimed that the
subsequentwas liablé for herplaintiff support, or that her conser-

vator, or the defendant have made such claim.
paid .$1,000,Hannah Carr plain-Whether the and came to the

uponin promisehome atiff’s reliance such as the husband’s evi-
prove, probabilitiesdence tends to involves of which jurythe are

Upon questionjudges. this the suggestedconsiderations before
‘ ’probable understanding partiesas to the of the as to the word home

orbear with more less force. The effect of the contract, if found to
clearly explainedproved,be was to jury.the Whether the con-

properlytract was made was left to them. arguesThe defendant
presence expressin of an promise paythat the to the law will not

imply so,This isone. but the verdict shows express agree-that the
by provedrelied on himment was not to the satisfaction of the

jury. byThere was also evidence offered the ofdefendant state-
by plaintiff tendingmadements the to establish the contract as

by him. A uponclaimed nonsuit is not ordered evidence offered
defendant,by plaintiff“for yieldthe the is obligednot to to the

evidence, weighedand is entitled to have byit jury.”the Pills-
Pillsbury,bury 90,v. 20 N. H. arguesThe97. defendant that as

goplaintiff upon denydid not the stand maltingthe to the admis-
testified,of which his witnesses she havingsions admitted made
plaintiffThe claim isthem. that the could have testified whether

not,made the admissions or because presentshe Hannah was not
they were' claimed to have beenwhen made and could not have

upon subject. Hannah,the But if living,testified could have tes-
plaintiff’sand testimonyto contract the denyingtified an ad-the.

that the contractmission was as the defendant claims would be
testimony that the contract asindirect was she claimed. Whether

or testimonywould would not exclude herthis is now immaterial.
theyjury anywere instructed that couldThe not draw inference

plaintiffagainst testify.the because she did not This was the
exceptionof the trial and as no waslaw taken it became law ofthe

question open.case. The is not nowthe This is not a ofcase
tending only (Stateevidence pointuncontradicted to one v. Har-

496; Prout, 587),69 H. Arnold v. 51rington, N. N. H. but one where
sufficiency uponof the evidence reliedthe as an involvesanswer
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solely comparativefor theprobabilities jury.are the Ofwhich
jurisdiction.evidence, this court is withoutweight of the

Exception overruled.

All concurred.

Merrimack,
30,June 1917.

& Maine v.Boston Railroad Concord.

v.Same State.

by building repairinga railroad in equipmentThe materials used and its are
ordinaryproperty byin its business” are“used and taxable the state under

1911, 169, s.Laws c. 11.
original jurisdiction statutoryno eitherThe court has ap-or at common law to

praise property, statutory jurisdictionor tax railroad and the court’s with
property byrespect to taxable the tax only uponsuch commission is exercisable

appeal therefrom.

Appeals. appealTax The first an fromis a tax byassessed the
oncity byin plaintiffsof Concord 1913 materials used the in building

repairing equipment shops.and at their Concord
holdingopinionAfter the propertythat the was not taxable in

(ante, 192) filed, attorney-generalwasConcord the intervened and
plaintiffsthe court to order the payasked to the state a tax on the
yearproperty questionin for that as ofthe condition a abatingdecree

illegalthe tax. The foundcourt that propertythe would have been
bytaxed the state in 1913 forbut the tax commission’s mistake in

thinking that it by Concord;was taxable and that it would be just
for the to a tax on propertycourt assess the in this proceeding, if
it is and courttaxable the has topower questionstax it. The

property provisions'whether isthe taxable under the 1911,of Laws
169, powerc. and whether the it,court has to tax were transferred

by Sawyer, J., a rulingwithout from term, 1916,the October of the
superior court.

The ansecond, appealis from the tax commission’s assessment of
general plaintiffs’the railroad tax on propertyassessed the for the

year 1916. The tax commission included in appraisalthe of


