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it be shown in that action that the contract differedNeither could
writing.that in thefrom contained

aexception denial of for new trialplaintiff’sThe to the his motion
is sustained.

granted.trialDecreeset aside: new
All concurred.

Sullivan,
6, 1917.Nov.

Company.John a.Roberts & v. Claremont Power

therebypolluting injuring productIn an a and the of theaction for stream
plaintiff’s amendment, addingmill, plaintiffan as administrator of thethe
plaintiff’s granted,predecessor business, properly appearingin the was ittitle and

part byperiodthe thethat owned the business for a of the coveredintestate
declaration, specification and evidence.

contrary evidence,presumed,It is in the absence of that in the trial and decision
correctly appliedof a case thea referee or commissioner law.

requested finding, incon-'The refusal to make a which wouldof commissioners be
ground report.issue,on anyclusive is not to set aside their

objection damages sworn,The is madethat commissioners to assess were not not
filing report.seasonably, untilif not taken after the of their

goods,testifying quantity prices damagedA the and he forwitness in to received
referringthrough may memory byfactors,he his to writtenwhich sold assist

containingregularly prepared by employees, thetheir andstatements thereof
regular prices goods fordiscount the and accountedfrom at which were sold

though beingwitness, employees testify, eitherto the did not dead orthe
beyond jurisdiction.the

Sugar AfterCase, the of defaultpollutingfor waters river.
bydamages by agreement partiesthe commis-of were assessed

damage in millinjurysioners. The of cloth made theconsisted to
pf plaintiff,the the refereesDuring hearingJohn. the before

appeared Roberts, thefather,it that his Alexander owned business
part specificationthe theby declaration,for a of the time covered

damages Thereupon plaintiff■of theand evidence. the moved
partythe asthat of Alexander’s be added aadministrator estate

plaintiff. by J., the defendantgranted Sawyer,The motion was and
■excepted ground broughtthe in a newupon that the amendment

separateand cause of action.
requestedThe were not sworn. The defendantcommissioners
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them to find itwhen would first have occurred ato reasonable man
to damage byavoid future installing pipea to take water from the-

bay.fore The find, upon ground,commissioners refused to so the
•theythat were not expected opinionto offer upontheir subject.the

The defendant’s reportmotion to set the aside for these reasons-
by J.,was Branch,denied because the defendant’s failure to make-

inquiryreasonable as the ofto oath the commissionersconstituted a-
waiver, and requested findingbecause the would not have been

anyconclusive on in excepted,issue the case. The defendant and’
exceptions,these together questionawith of evidence which is*

stated in opinion,the term,.were transferred from the November
1916, superior'court.of the

KinneyHurd & orally))Hurd plaintiffs.for the{Mr.

Stickney,,Sargent Vermont)(of& PhilipSkeels and FaulknerH.
orally),Skeels for the defendant.{Mr.

Peaslee, objectionJ. The that the commissioners had not-
been seasonably-sworn was one that could and would beenhave

if seasonablyobviated it had been Iftaken. the defendant had!
made inquiry,reasonable the fact would have been ascertained..
Under these circumstances, objectionapplicablethe rule to the to-
jurors disqualification generalfor controls. “The rule derived from

is,the if party diligencecases that hasthe used reasonable to-
competencyascertain the juror,of a failedand has to discover

disqualifying proved .facts afterwards . . the verdict will be-
set aside; Harrington Railroad, 77,otherwise not.” 62 N. H.v. 79.

upon McConihe,The Eladefendant relies v. 35 N. H. 279.
The contention, uponcase the butsustains rests a mistaken view

whyof the adoptsreason is denied in Itrelief such cases. the-­
theory that party put upon inquiry mayunless the is he take the-­
objection beingat stage proceedings.a later of the But the rule

object diligence,that one who wishes to must act with Ela v.
numerous,McConiheis not the Thenow law. later cases are and'

upon procedure promote-­are based rational idea of a calculated toa
justice litigation. Ready Company, 147;67 H.and end v. N.
Hersey H.Hutchins, 130; Franconia,70 N. H. 73 N.v. v.Bickford
194.

adding ofThe the of the estate Alex­amendment administrator
party Unity Pike,ander v.properlyRoberts as a was allowed.

71,68 N. H. casesand cited.
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the commissioners to find when itrequestedThe defendant
pipeto a man that such awould have occurred reasonable“first

.any damage. . .” The commissionerswould refusedobviate
excepted. requestthe There was no forto so find and defendant

any finding upon partthe issue of reasonable conduct on theother
arguesplaintiff. requestof the The defendant now that this awas

reasonablyacted inplaintiff protectionto find the the ofwhether his
pollutionthe of the causedproperty byfrom water the defendant.

requestIt is that falls far of If themanifest the short this. com-
itmissioners had found would at once occurredthat have to a

pipe preventreasonable that would further itdamage,man a would
questionnothing.have The asettled whether reasonable man

thought properwould it the course to take behave would un-
findingNo on question..answered. was asked this

mightAssuming, therefore, require plaintiffthe thethat law
to tosteps damage likelytake avoid itfuture because was that the

in pollutiondefendant would the continuefuture its unlawful of the
water, bythere no course pursuedwas error in the the commissioners.

appliedPresumably they correctly the inlaw the andtrial decision
of the Searles Churchill,case. H. specialv. 69 N. 530. If other
findings beenhad desired in order to how theshow conclusions were
reached, they should been asked Inhave the absence of suchfor.Q
requests, presumption appliedthe in Searles v. Churchill is con-

againstclusive the objecting party.
Certain memoranda, sheets,sales were by plain-called used the

tiff to his thememory testifying priceassist toin amount and of
damaged he appeared productcloth sold. It he shippedthat his
to York, theyDommerich & Co. of that itNew and for himsold
on employee goodscommission. An of theirs examined the for

reporteddefects Holmes,and to adjustedone alsowho received and
by purchasersclaims made for on damageddiscounts account of

goods. From the data obtained Holmes upso made the discounts
regularfrom prices plaintiff’s goodsat thewhich were sold. These

figures gavehe to one who entered themMiller on Dommerich’s
books, and the up plaintiffsent madesheets from books to thethe
each month the sellingas statement of his account with the house.
Their accounts were on thissettled basis. The evidence was
objected to employee goodsbecause neither the who theexamined
nor producedMiller verifywas the theto correctness of statements.
Holmes partwas a testified transaction,witness and to his in the
and to the beingcourse of in the sheetsbusiness which resulted sent
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transactions,plaintiff. One of the other participantsto the in the
and the rest were out jurisdiction.dead of theyas

exception presents questionsThe two as to the use of entries
made in therecords usual course ofor business:—whether all whose

statements form the entryor basis of theacts must be called to
part of theverify transaction,their and person perform­whether the

of making entryact theing testifythe clerical must to its correctness.
exceptioninstance an to the rule excluding hearsayIn each evidence
exceptionsThese are madeis involved. when two reasons therefor

greatermust be degreeThere a or less of necessityexist. for the
evidence,of the and theadmission circumstances must be such as

that theguarantee fairly trustworthy.statements are Wig.to
seq.et1420Ev., s.

question necessityof for receivingthe such orUpon declarations
testimonythe of those them, quitewithout who made it isentries
the death of alwaysheld that the actor a sufficientgenerally shows

admitting thenecessity unquestionablyfor evidence. Such is the
Hill,Lane v.jurisdiction.this 68 N. H. Inin 276. otherdaw

there has been much conflict in the asdecisions tojurisdictions
unavailability theof witness for other reasons is sufficient.whether

by Shaw, J., Abbot,stated C. in Northrule was Bank v.The true
ground is, impossibility“The the obtaining471. of thePick.13

of impossibilitythe cause such seemstestimony; and immaterial.”
consideringin this state exceptionsthe cases these' to theofMost

those where the dead,were declarant thehearsay rule was and
in generalstated applyingoften been terms as to thehasrule

Butof deceased witnesses. no case has been cited ordeclarations
unavailabilitythe of the witness for other causeswhereinfound
urged groundasunsuccessfully admittingfor the declaration.was

questionin the few instancescontrary, where the has beentheOn
are in harmony general principlethethe conclusions withpresented

Justice Shaw.by Chiefindicated
provedwriting may bybeof a evidencecontents secondaryThe

jurisdiction.is shown to be outside the Stateoriginalthewhen
361,H. cases cited.N. So when a witnessWren, 77v. 362 and

jurisdiction non-productionthe “his is wellis outsideto deedá
handwriting may proved by secondaryhis befor” andaccounted

Marden, 311, copiesN. H.13 316. Office ofeyidence. Dunbar v.
(execution delivery beingof title andparty’s chainin anotdeeds

by merelyto show the contents of the deedsmay be usedproved)
originals. Company,thefor Wells v. 48diligent searchshowing



Company. >v.Roberts 495N. H.]

Railroad, 345, althoughN. H.66 theIn Lassone v.491,H. 535.N.
by party deceased,entries a since theone ofquestion was made

admissibility of entries considered,the was andas togeneral rule
adopted: person“Thenecessity who madetest of wasthe broad
competent witness,alive,if is and a and within theentry, hethe

writing. ‘Ifverify dead, beyondto his oris calledjurisdiction,
testimony dispensedis exincompetent, his with necessi-reach, or

107,Farwell, 109;41 Conn. New Haventate.’ Bartholomew v. &
230, AndGoodwin, again,42 Conn. 231.” “TheNorthampton Co. v.

byis in such cases limitedadmissibility of the declarations the
upon States,it is Unitednecessity which founded. v. 18Chaffee

516, 541.” Ib. 357.Wall.
preferreda less class ofIn these cases where evidence isall

bepreferredthe accounted for. Therethe absence of mustoffered,
theresortingfor to less reliable means ofa real occasionmust be

or isfact that the declarant entrant dead isproof. The conclusive
not,had. It istestimonyhis cannot be as has beenof the fact that

test themany cases, admissibilityin the sole for of theassumed
testimonyThe test is thepreferred whether of theless evidence.
Ifcompelled by process cannot,of the court. itcan be itsactor

unavailability is established and a sufficient foundation is laid for
proof.mode of It isadmitting the less certain immaterial whether

the better lies in the fact thatunavailabilitythe of evidence a witness
paper destroyed, or whether one or theis dead or a has been other is.

diligentor be found after search.jurisdiction,out of the cannot
everyit is not statement or memorandum made byBut an

Therewitness that is admitted. must also beunavailable what is
guarantee trustworthiness,”called “the circumstantial of which “is.

variety by judicial practice.”of sanctionedfound in a circumstances
Wig. Ev., s. 1422.

surrounding theThe circumstances verbal declarations of the
inspectors to Holmes and the written statements of Miller to the-­
plaintiff that suggestedfulfil all the conditions have been as a
guaranty They by personsthat were made in thethey were true.

dutybusiness;their it their to make them. Thecourse of was
knowing stated,thepeculiarhad means of facts and haddeclarants
opinion Sugdenmisrepresent. Leonards,The in St.no interest to v.

Rep. 154,favoringP. the of1 Law D. admission such statements when
testimony obtained, quoteddeclarant cannot isthe of the be with

Hill, H. Inapproval 275, Rice,in Lane 68 N. 279. Robertsv. v.
472, itby dutyN. H. entries made one whose was to so69 do were
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Berry,in 416,and Hutchins 75 N. H.admitted; v. a statement was
although dutythere was no incumbent on theadmitted declarant.

authority objectioncites hisdefendant no for to theThe admission
case, uponin relies propositionthe this but theof evidence that

generalthis thehearsay rule,is excluded. While is it is modified
exceptions, themany properlyand evidence wasby received as

one of them.coming within
Exceptions overruled.

All concurred.

Coos,
6, 1917.Nov.

Railway Company.TrunkMax Grossbard v. Grand

argument:counsel in “If there isof the least iota of evidence ofThe assertion
it,”negligence,plaintiff’s] I don’t see is anot statement of a factG’s [the

law,evidence, atbut a to the or a as toin claim as most contention whatnot
be drawn the evidence.should fromconclusion

physicalplaintiff’s counsel, injuries,in case forargument of that becauseThe
by inquired by pros-were not him as to thephysicians called the defendant of

theyrecovery not, interrogatedpect plaintiff’s thereupon,would ifultimateof
testimony plaintiff’s experts point,onthe of medical thishave contradicted

legitimate.is
presumedcounsel, legally erroneous, is have beenof if to correctedA contention

by instructions.suitable

highway gradeinjuries uponfor in a collision aCáse, to recover
by juryTrial and forcrossing of defendants’ road. verdict the

plaintiff.
Mr.argument, plaintiff’sthe counsel said: “Now couldn’tIn

uponreasonably safely rely flagman beingand thatGrossbard
you do, do, veryI under circumstan-would or thoseWhatthere?

reasonably suggestI Ia safe man and that tohopeI that amces?
.. .you gentlemenI are men.believe that reasonableyou, and

negli-ofis the of evidence Mr. Grossbard’sNow, if there least iota
willing suggest you; that ifI see it. I am to this togence, don’t

— I Imen, I, hope am,and as a reasonableyou as reasonableany of
giveany hope you willnegligence conduct,in that Iseeman —can

defendantsto the To this statement thedefendant.”your verdict
physiciansthat calledargumentalso to the becauseandexcepted

plain-ofinquired prospectof aswere not to thedefendants'by the


