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appear in or indoes not erroneous lawobjected tothe statement
thereby.affectedfact, the verdict is not

in accordwas with the evidence. WhetherThe second statement
ultimatelyhaving injury he claimed,received the wouldplaintiff,the

might haveexpertspointa as to which the defendants’recover was
they injuryno existed.although claimed suchgiven opiniontheir

point wasinquiresuggested failure to of them on thisThe reason for
no'thatmight belegitimate argument. The defendants’ answer
asplaintiff injurednotthe wasinquiry was made becausesuch

If the defendantsquestion recoveryof was involved.claimed and no
op­argument,by thepoint surprisedand weredid not discuss this

justice required.given replyto ifportunity have been themwould
Kenrick, H. 335.Railroad, 116; Rogers v. 63 N.ante,v.Curtis

injuredifrecovery plaintiff,ofto the ultimate theinquiryBut as
be-certainty theofclaimed, might have raised a doubt as to theas

upongroundinjury. Having elected thethere was nolief that
presentingofand the mannerplaceto their defence chosenwhich
deducibleobject legitimatelytoit, the defendants cannot inferences

theyinpositionthe which left it.from
overruled.Exceptions

All concurred.

Coós,
6,Nov. 1917.

Kilgore,by hisKilgore, guardian,D. IsabellErnest
v.

LoyalThe Protective Association.

express forego right, or conductimplies a in terms to aA waiver either declaration
justifying relinquishment.itsthe inference of

policy legally canceled doesbelieved that a had beenThe fact that an insurer
anyto conditionthe conclusion that the insurer intended waivenot warrant

by of thepolicy should be void reasonthe in the event that the cancelationof
justifiablyinsanity, ignorant.of theassured’s which insurer was

premium, being required personalPayment act of theof an insurance not to be the
ordinarilyby insanityassured, may performed others, hence his does notbe and

payment.excuse

byAssumpsit, upon policy jurya of Trial and verdictinsurance.
plaintiff’s the defend-plaintiff.for At the close of the evidencethe

nonsuit; denied and the defendantant moved for a the motion was
excepted.
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prove followingplaintiff’s evidence tended to the facts. OnThe
Kilgore applied membershipD. forJuly 22, 1904, Ernest in the

association, organization objecta fraternal whose todefendant was
by July 28, 1904, policya ofprotect its members insurance. On

precedentKilgore, “uponto theinsurance was issued conditions
day March,pay June,on the first business ofthat” he “shall

year duringinSeptember and December each the continuance of
Amongofthis the estimated amount S3.” other benefitscontract

agreedfor inprovided policy, paythe the defendant to the insured
specified during his disability,sums each week total notcertain

and Allexceeding paidone hundred four weeks. the dues were
up including 1, 1912, paid bythose of Decemberto and which were

Kilgore. 3,insured taken onMrs. The was sick November 1912.
pressure,The of his sickness excessive blood or hyper-nature was

of ittension, followingand notice was sent to the defendant on the
day. totally consequencewas inThe insured disabled of his sick-

mentally incapable doing business,ness and became of and inwas
following Februarythat condition in the when the insured made

proof disabilityclaimof for total for In replyfourteen weeks. to a
byletter the my understandingdefendant he wrote that “it is that

”mythe settlement of claim for disability.would in full all thisbe
Thereupon paidthe defendant the amount claimed and the unearned
premium for the remainder of the andmonth, policy.thecanceled

disability periodThe insured’s for fullcontinued the of one hundred
specifiedand four weeks in policy.the The dues that became due

according to of policythe terms the on paidMarch 1 were not or
tendered, and knowledgethe defendant had no of the insured’s
mental condition theat time the settlement,of until January 12,
1914, Libby, attorneywhen Mr. an Kilgorewhom Mrs. had con-
sulted, wrote to statingthe defendant the fact of the insured’s
insanity claimingand that the settlement was for that in-reason

passedvalid. Several Libbyletters between Mr. the defendant,and
in one of which the defendant stated itthat refused to waive any of

rights. opinion.its appearOther facts in the byTransferred
Chamberlin, J., from the term, 1916, superiorDecember of the court.

Coulombe,Ovide J. plaintiff.for the

Fred C. Cleaveland and F.George Rich, for the defendant.

Walker, J. The defendant and the insured undertook theirby
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February, 1914,in to topolicyterminate the andnegotiations
liability can-settle the defendant’s thereunder. Theandadjust

policy settlement,from of andof the resulted the contractcellation
by the of right,from the exercise defendant its reserved evi-not

exceptpolicy, liability anyterminate its at timeby the todenced
suffering a in-disability entitlingfrom him tothe insured iswhen

demnity. in a ofThe settlement was form at least termination
condition,If had in a asthe insured been normalcontract.the

assumingin he no bejustified was, doubt coulddefendant wasthe
request for and tothat his assent the cancellation wouldentertained

upon him, impositionin the absence of fraud or on thebindingbe
There is no the in-insurer. evidence that defendantpart of the

attempted settlement,in or knewto mislead the insured thetended
chargeable knowledge that he was not in a normal men-or withwas

competent bindingmakefully to a contract. Nor istal andstate
any agent personallyany evidence that of the defendantthere

mighthim at the time and have observed indicationsconferred with
fact, negotia-In it not denied theincapacity.of is thathis mental

by ordinarycorrespondenceon and in theall carriedtions were
Ordinarily presumption insanity.there is no ofofcourse business.

Bingham,v. 10 N. H. 514.Pettes
absolutelyterminating policyfor thethe contract wasWhether

insanity merelyinsured,the of the or voidableon account ofvoid_
(Youngduly representativeor of constitutedat election that hishis

354),Hall N. H. is a133; Butterfield,N. H. v. 59Stevens,v. 48
For,be discussed. if it is assumed inquestion that need not

practicaltheplaintiffcontention of the andaccordance with the
defendant, insanitythe of ren-of that the insuredconcession the

absolutely void, it did not relieve him fromthedered settlement
duty tendering that, policy,or the under thepayingof duesthe

■ him1, give greaterIt did notpayable on March 1914.became
onlyagainst company he had before. The effectthe thanrights

in until Marchpolicyto forcevoid settlement was leave thebf -the
it for anotherby paymentthe of the dues could be renewed1, when

of months.period three
payment of im-insanity did not render the duesThe insured’s

by wife, plaintiff,the whomight have been made hispossible. It
acted hispolicyof and asappears understood the terms theit

Payment ofagent regardin to insurance. insuranceand theadviser
May2act of thenecessarily personalnot the insured.premiums is

disability may per-In of his it be353,s. note 3. caseInsurance,
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insanity not excuse theHence, ordinarily, doesby others.formed
premiums when due.payto thethe insuredfailure of

duespayment, prescribedof thepolicy theof theBy termsthe
precedent.a conditionis termedwas whatspecifiedon the dates

recovery onto awhich is essentialperformance ofIt an act theis
policy andprovision of theto thisassentedpolicy.the The insured

thereforeplaintiff isthe contract. Thepart ofit became a material
non-performance.for itsof a valid excusein the absencebybound it

Co.,259; GagneH. v. InsuranceCo., 73 N.CasualtyJohnson v.
anyby by onethe insured orwas madeante, attemptNo439.

made,them wasMarch No tender ofpayin the dues.his tobehalf
respectthis that the defendantfailure in isonly hisand the excuse for

of thecancellationbyof the dues thepaymenthad thewaived
it does notargument is thatdifficulty with thispolicy. But the

any positionuponcalled to takewasappear the defendantthat
rights to insistitsthat it intended to waiveupon subject,this or

any-affirmatively didpolicy, or that itupon of thethis condition
anhad suchthat itinsured to understandthing to induce the

at that timeprobablyit believedfact thatintention. The mere
findinganot warrantlegally canceled doespolicythat the had been

policy, if itthe shouldany condition ofit intended to waivethat
ininvalidcancellation wasappearto that theafterwards be made

justifiablyit wasinsanity, of whichof insured’sconsequence the
justify acannotunder the circumstancesignorant. Its silence

policy,ofany provisionsof the thefinding it intended to waivethat
cancellation, or that the insuredsolely upon the defence ofrelyand

himthey did not cause toany respect thereby.misled “Asinwas
position belief, they waivedchange his in the that thebelieve, or to

Co., 438, 445)H. the(Tasker Insurance 59 N. de-limitation” v.
upon for theestopped to insist a forfeiture non-is notfendant

506,2 May Insurance, ss. 507.payment of the dues.
uponH.Co., 49,Insurance 72 N. which theSeelyof v.The case

presentdistinguishable the case. Inplaintiff relies, clearlyis from
unequivocal bya distinct and statement thethat case there was

plaintiff’s request proofsfor blank ofdefendant, replyin to the
lapsedproofs policy“no needed —That the haddeath, that were

obviouslypremiums.” This wasnon-paymentfor of statement
rightofevidence of an intentional waiver the defendant’ssufficient

proofs precedent.of a condition But it is notuponto insist death as
present case,authority defendant’s in the whenan that the silence

Aduty speak, waiver,to is evidence of a waiver. ordi-under no
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innarily, upon expressed explicit languagean intention tois based
forego right, upon justifyinga or conduct under the circumstances

relinquishment ofan inference of a it.
the absence of of such an intentionIt does not arise in evidence

by mayor such To hold that one his silence relinquishconduct.
rights consequence justifiablyin of facts of which he iscontractual

theignorant, judicially disregard obligationswould to the ofbe
didexpress implied. policycontract without his assent or As the

in March been1,not continue after when the dues should haveforce
existingpaid, disabilityplaintiffthe is not entitled to recover for

granted.after that date. The motion for a nonsuit have beenshould

Exception judgmentverdictset aside: thesustained: for defendant.

Young,Plummer, JJ.,Parsons, C.J., Peaslee and concurred:
J., dissented.

Coos,
6, 1917.Nov.

James & a. v. MaineT. Carr Central Railroad.

duty using ordinaryimposes upon gratui-the careThe common law of one who
tously perform a forundertakes to service another.

havingcarrier, gratuitously presentA who undertaken to theto interstate com-
commission, shipper’s rebate, negligently fraudulentlymerce a claim for a or

limiting claim, damagethe isfails so to do within the time liable to him for the
byoccasioned such failure.

Case, negligence. Thefor defendant demurred to the declara-
tion. The thecourt overruled demurrer and the excepted.defendant

sufficiently opinion.The indeclaration is stated the Transferred
April term, 1917, superiorfrom the of bythe court Branch, J.

(byHorace orally), plaintiff.J. Holden brief and thefor

Drew, Oakes,Morris & forShurtleff, the defendant.

Young, J. The defendant bases its on (1),demurrer the nature
plaintiffs’ action,of the of and (2),cause agree-the character of the

they allegement made withit .them.
plaintiffsThe inallege substance the chargedthat defendant


