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innarily, upon expressed explicit languagean intention tois based
forego right, upon justifyinga or conduct under the circumstances

relinquishment ofan inference of a it.
the absence of of such an intentionIt does not arise in evidence

by mayor such To hold that one his silence relinquishconduct.
rights consequence justifiablyin of facts of which he iscontractual

theignorant, judicially disregard obligationswould to the ofbe
didexpress implied. policycontract without his assent or As the

in March been1,not continue after when the dues should haveforce
existingpaid, disabilityplaintiffthe is not entitled to recover for

granted.after that date. The motion for a nonsuit have beenshould

Exception judgmentverdictset aside: thesustained: for defendant.

Young,Plummer, JJ.,Parsons, C.J., Peaslee and concurred:
J., dissented.

Coos,
6, 1917.Nov.

James & a. v. MaineT. Carr Central Railroad.

duty using ordinaryimposes upon gratui-the careThe common law of one who
tously perform a forundertakes to service another.

havingcarrier, gratuitously presentA who undertaken to theto interstate com-
commission, shipper’s rebate, negligently fraudulentlymerce a claim for a or

limiting claim, damagethe isfails so to do within the time liable to him for the
byoccasioned such failure.

Case, negligence. Thefor defendant demurred to the declara-
tion. The thecourt overruled demurrer and the excepted.defendant

sufficiently opinion.The indeclaration is stated the Transferred
April term, 1917, superiorfrom the of bythe court Branch, J.

(byHorace orally), plaintiff.J. Holden brief and thefor

Drew, Oakes,Morris & forShurtleff, the defendant.

Young, J. The defendant bases its on (1),demurrer the nature
plaintiffs’ action,of the of and (2),cause agree-the character of the

they allegement made withit .them.
plaintiffsThe inallege substance the chargedthat defendant
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they had beenpulpof wood thanhaulingfor four carsmorethem
rebate,they informedclaimed aand thatpayto whenaccustomed

by mistake, but that it couldhad been raisedthe ratethem that
of the inter-they obtained the assentunlesstheir claimnot allow

necessarythey send theif wouldcommission, thatstate commerce
of commissionthe theprocureto assentwould undertakepapers it

necessaryclaim; they sent thetheir thatallowance ofto the
negli-it, eitherthatgave to the defendant butand thempapers

until thein the matter afterfraudulently, failed to actgently or
give expired.hadcould its consentcommissionwithin which thetime

is itscharges the defendantthe declarationThe fault with which
done, if he under-average man have haddo wouldfailure to what the

ofcommission to the allowanceassent of theprocureto thetaken
—• dutyperform imposedanot failure toplaintiffs’ claim itsthe

“statute, RegulateAn act to Commerce.”byon it the federal entitled
they bybeenwords,In plaintiffsj^lege^hat damagedother the have

duty pn'it by com-perform imposeda thedefendant’s failure tothe
so, there is meritlaw,— not Since this is nomon a foderalstatute.

have noIn contention that the courts of this statethe defendant’s
plaintiffs’ of action.jurisdiction of the cause

plain-that thedisposes of the defendant’s contentionThis also
allege itagreement they made iscannot recover because thetiffs

legallyit and that it had no considerationone that could not make
declarationsupport it, already appeared,has their soundsfor,to as

seeking agree-In enforce thewords,»theyin tort. other are not to
they made, damagesbut recover theallegement the defendant to

or dothey negligentsustained because of its fraudulent failure to
average done,the man have if he had undertaken towhat would

ofprocure the assent of the commission to the allowance their claim.
short, agreedallegationIn the office of the that the defendant to

procure the not forthassent of the commission is to set the founda-
plaintiffs action,on which buttion the rest their cause of to show

they relycame it procurehow to on to the of theassent commission
the ofto allowance their claim.

therefore, only question byThe the of lawquestion, and raised
exception, imposesthe is the common law thedefendant’s whether

duty using average performof care to aon those who undertake
others., imposes duty everyservice for The common law that on

communityof themember for the benefit of with heall those whom
regardlessin is,comes contact whether heof or is not to be com-

pensated Raym.for his 2Coggs Bernard, 909;services. v. Ld. Ed-
Lamb,wards v. N. H. 599.69
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that, if accepted evidencingIt follows the papersdefendant the
plaintiffs’ purpose forwardingthe claim for the of them to the

thencommission, dutyit and becamethere its to the aver­do what
inage man would do that &c. Mfg.situation. v. Com­Co.Pittsfield

522,71pany, words, notwithstandingN. H. 533. In other the
plaintiffs dutythe respectdefendant owed no in procuringto the

of the commission to still,assent the allowance their whenclaim,of
perform them,it undertook to that forservice the then and atlaw

imposed dutyon doing averagetha't instant it the of manwhat the
would do in itsituation;that and is no to re­answer an action to

damages by performcover caused its failure to that to showduty,
paidit was not be what Coggsthat to for it v.undertook to do.

Bernard, supra.
plaintiffsIf, therefore, acceptedthe show that the thedefendant

papers evidencing forwardingtheir claim for the ofpurpose them to
something averagethe commission and then did or omitted to do the

would have omitted, theyman not done or thecan recover all dam-
age they failure, providedsustained as the result of such ofno fault

producetotheirs contributed their loss.
Exception overruled.

All concurred.

Coos,
6,Nov. 1917.

George v.H. Jones Samuel Stone.

property another, ownership,An-act of dominion ofover the inconsistent with his
a conversion.is

requested partupon onlyA instruction based of the evidence material thereto
properlyis denied.

Trover, byfor furniture juryhousehold &c. Trial and verdict
plaintiff. plaintifffor the The evidence tended proveto that the

conveyed February 22,1916, beinga farm theto it under-defendant
plaintiff personalthat the was to remove frompropertystood his the

premises April first, owningon plaintiff,or before next. The the
upon property stored,the barns where notlocks the was did deliver

possession barns, keys.the defendant of these but retained theto
weeks, plaintiffa conveyance,few after the the removed someWithin

property Thereafter,of his from the the cutbarns. defendant out
plaintiff’s barns,removed locks from the onputand the and his


