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a billby they permittedand to introducewas made weretelephone
company showing charge connecting thetelephone a forfrom the

ontelephone placein of businessplaintiffs with the the defendant’s
by J.,Branch, from thedaythe made. Transferredthe sale was

excep-May 1917, superior on the defendant’sterm, of the court
of histelephonethe bill and to the denialtion to the admission of

for a verdict.motion directed

Wright, plaintiffs.theFred S. for

Dudley, de-Vermont) David F. for thePingree (ofA. andDavid
fendant.

plaintiffs topermissible theYoung, It have forJ. would been
connecting themcharge telephone company made forthe theshow

company,theby the books ofplace of businesswith the defendant’s
472;Rice, 69 N. H.345;N. H. Roberts v.Railroad,Lassone v. 66

permit thein the couldVermont courtand since the books were
they Com-charge wayin did. Roberts v.theplaintiffs to show the

exceptions.of theThis.disposes of both defendant’spany, ante, 491.

overruled.Exceptions
All concurred.

Coos,
4, 1917.Dec.

Railway Company.v. TrunkHansen GrandJennie

purpose requireinadmissibility documentary not itsfor one doesof evidenceThe
presumptionexclusion, purpose; is that theanother and theif admissible for

legallypointto the to which it isof such evidencehas limited the usecourt
applicable.

passenger, stating why journeyby plaintiff, her was de-telegram atheA sent
described, being a self-layed, hours after the event thereinand written five

recited, but isdeclaration, the truth of the factsserving is not evidence of
placeprove presence indicated.of sender at the time andto the theadmissible

by presiding justice;question whosefact to be theForeign is a of determinedlaw
court,supreme it.if sustainin the there is evidence tonotis reviewabledecision

plaintiff.for theby juryTrial andnegligence.for verdictCase,
July,daythat 26th ofon thetended to showplaintiff’sThe evidence
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trains from Chi-on one of the defendant’spassengera1913, while
Toronto, Canada,H., city she wasat the ofcago Berlin, N.to

the train while break-of the train to leaveby the conductordirected
to boardstation; directed herin that later hefast thewas served
onGrand Trunk train whichsupposed was thea shetrain which

alearned was Canadiantraveling, but which sheshe had been
way, con-out of missed herthat carried hertrain;Pacific she was

eight atobliged from to nine hours thenection, to waitand was
journey,Canada, could resume herHope,in Port before shestation

disappointment worryand was madeshebyand that of herreason
surgical operation and wasill, causedhad to submit to a seriouslater

Norway, and, atexpense. a native ofsufferingmuch and She was
years age.of The defendant moved fortwenty-fourtime,the some
ground of Prov-upon that under the law thea directed verdict the

negligence, any, occurred,if noOntario,ince of where the defendant’s
andmotion was the defendantrecovery had. The deniedcould be

fromopinion.in Transferredexcepted. facts are stated theOther
by Chamberlin, J.term, 1915, superiorof courtthethe December

Libby orally), for theLibby RyanF. MatthewJesse and J. {Mr.
plaintiff.

MorrisOakes,Morris and & MarbleDrew, Shwrtleff, & Rich {Mr.
orally), for the defendant.

plaintiff objectionwithout from theWalker, J. The testified
waiting Hopeat Port she wrote athat while she wasdefendant

Norwegian languagein and attelegram to sister in Berlin theher
Englishoperator translated it into asrequestthe of the she follows:

”wrongaput me on train. AsTrunk conductor has“The Grand
(and accordingproduced to theoriginal telegram was not de-the

plaintiff’sdestroyed) one ofit had been thefendant’s evidence
byproduced telegram hersubsequently the received sisterwitnesses

subject exception, it was admittedBerlin,in to the defendant’sand,
phrase, M.,”8:03 P. andin “Timeevidence. It contained the

Quebec, July 26,Hope, 1913.”“From Portthen read as follows:
July 26, 1913. To Mrs. Carl J. J. John-“Berlin, Hampshire,New

Grand Trunkson, Mills, N. Dear Sister: Conduc-23,Box Berlin H.
Ifwrong it is conceded that theput me on train. Jennie.”tor

againsttelegram objectionadmittedin could not bestatement the
gestaea the restruth,of its or as declaration underas evidence
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telegramdoctrine, it not follow thatdoes the itself was inadmissible
any purpose. happensfor It often that documentary evidence

to subjectswhich is relevant two or on trialissues is inadmissible
proofinproof of one and not admissible of the other. fact ofThe

inadmissibility purposefor one does not generalits necessitate its
purposefor a legallyfor which it is Lemireexclusion admissible.

Pilawski, 116; Lake,N. H. v. 90, 94;v. 77 Challis 71 N. H. Haskell
Railway, Kennard,N. H. State v.587; pre-v. 73 74 N. H. 76. The

sumption chargeis that court in itsthe limited the touse be made
point legally applicable.to to which it wasof the evidence the

Pilawski, supra.v.Lemire
plaintiffimportant for to show thatIt was the she was at Port

dayHope July, duringfor hours on 26th ofseveral the which time
condition,highlyin awas nervous on account ofshe her enforced

according- testimony,to and it cannotdelay, her be doubted that
bytelegram, accepted telegraph companywas the andher which

Berlin,to her in evidence intransmitted sister was that she was
operatorHope at that If the was not thePort time. defendant’s

transmitting privateagent purpose telegramsfor of of itsthe
sending telegramhis act in the was that waspassengers, evidence it

day present.and thatgiven to him on the of its date the sender was
telegram purpose,for this if forthe was admissible evidenceHence

general exception over-other, and the to its admission must beno
ruled..

liabilitygoverningrelates to the law theprincipalThe contention
byinjuries plaintiff accordingfor the suffered theof the defendant

questiontestimony. It that this must be deter-is concededto her
Ontario,by prevailing law of the Province of where thethemined

claimed, duty byawhich, it is constituted breach ofoccurredfacts
by expertsplaintiff.the Evidence was introduceddefendant tothe

upon question, under the law of theparties the whetherby both
recovery sufferinghada could be for mentalof OntarioProvince

resulting physical sufferinginanxiety subsequently severeand
directlyany physical injury inflicteddisease, in absence oftheand

negligent specificallyof the defendant. Asby alleged -actthe
trial, question was, plaintiffwhether thetheto the case onapplied

anxietyand due to thenervous excitementrecover for thecould
causinginin'misdirecting her and her to be detainedactconductor’s

Hope she could resumein at Port beforethe stationfor several hours
produced excessive menstrualthe nervous shockjourney, whereher

necessary for to amade it her to submitsubsequentlyflowing, which



Railway. 521v.HansenN. H.]

expert forTheovaries.operation for the removal of thesurgical
plaintiffof facts theunder such a statethatplaintiff testifiedthe

lawopinion, theaccording his underrecover, tobe entitled towould
in histhatexpert testifiedOntario; for the defendantwhile theof

recovery.permit aprovince notthe of that wouldopinion law
by experts about thethepro expressedcon were alsoOpinions and

province. issuestatutory of the Therecovery under the lawright of
court.for of theof fact the determinationpresentedthus was one

a lawquestionrule on as matter ofuponcall him to theIt did not
considering thetestimony experts,of butof theindependently the

wasrespective to find which viewtheir viewsreasons adduced for
accordingly. The defend-probably correct, juryand to instruct the

itcharge the in which was stated thatexceptedant of courtto the
natural,wasplaintiff’sif find condition thejurythe theshould

Hope, was dueprobable, of what occurred at Port oractual result
mayplaintiff, recover. The de-the of the sheto misdirection

inruled accordance withfendant insisted the court should havethat
damageslaw of that the claimedunderstandingits of the Ontario

in withruling of was accordanceare too remote. This the court
province isfinding from that law of that thatits the evidence the

herplaintiff juryrecover if should find thatthe was entitled to the
probablesuffering was and result of the defendant’sthe natural

act; innegligent words, questionin ofother that the remoteness
rulingjury supportedcase was to This wasthis for the determine.

by testimony plaintiff’s expert, presumptivelythe of was basedthe
it,upon openand is to and reversal.not now revision

Arguments upon exceptionthis the to theaddressed to court
charge support ques-court’s in of thedefendant’s contention that

iflaw,tion is one of in the same have been the causesense it would
jurisdiction, uponof action had in this based a miscon-arisen are

ception involved,of the nature of the issue which is whether the
supports Ontario, theevidence the conclusion the law ofthat, under
upon might Thatplaintiff, evidence,her to a verdict.be entitled

open doubt, suggestedthere was such evidence is not asto reasonable
above; findingand the is conclusive. “The existence or nonexist-

foreign Pennsylvaniaquestion fact,of a a of law ofence law is and the
byhaving upon competentbeen found to be as claimedevidence

plaintiff, Kennard,findingthe is Kennard v. 63that conclusive.”
303,N. H. In heldHarrisville, 405,308. Jenne v. 63 N. H. it was

that,in accordance “Foreignwith numerous unwrittenauthorities
law, including prevailing foreign maystatute,the of aconstruction
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proved bybe competent witnesses, and is a matter of fact determi-
” might uponnable at the trial term. While it seem an examination

of bearing upon question,relevant authorities the that the defend-
theory correct,ant’s of the it wouldlaw is not followthat that view

adopted finding superiormust be and the of the asidecourt be set
for onlythat reason. It can be aside underset such circumstances

byit unsupportedwhen is the evidence.

Exceptions judgmentoverruled: on the verdict.

Young, J., in the result: the others concurred.concurred

rehearing. foregoing opinion wasOn motion for After the
procuredfiled, rehearing,for a and alsothe defendant moved

superior appearsamendments to in court. It nowthe case the
plaintiff atthat at the trial defendant admitted that the wasthe

Hope alleged. telegramPort from thereat the time The she sent
prove truth of the state-tendingwas received in as to theevidence

on theappears byments it It also the amendment thatcontained.
opinionquestion ofpresiding justiceof the Canadian law the was
in favorévidence,that there no in that the law waswas conflict the

upon open•ofthe be to revisiondefendant, rulingand that a it would
inone, ruledexpensivein this an heBut,court. as the trial was

thatplaintifffavor of in to in the eventthe order avoid another trial
his be erroneous.view of the Canadian should be held tolaw

MorrisDrew, MarbleShurtleff,Morris & Oakesand Rich & {Mr.
■orally),for the motion.

Ryan opposed.Libby orally),Jesse F. Libby MatthewJ.and {Mr.

plain-telegram by thePeaslee, appears that the sentJ. It now
provetiff assertedwas in to the truth of the factsreceived evidence

hoursstatement, made fivewriting self-servingtherein. The awas
theDuringafter this timethe of the described.occurrence event

plaintiff fabrication, andoropportunityhad abundant for reflection
ofthe The elementstatement made on her own volition.was

from the facts•spontaneity lacking. could not be foundItwas
that admission•surrounding Hence it follows thethe declaration.

uponlaw,of of correctablethe in was errorstatement evidence
■exception. 460,H. cited.Railway, 77 N. and casesSt. Laurent v.
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questionas thenecessary; buta trialnewconclusion rendersThis
beenlaw hasproving Canadianfor theproper procedureof the

case, has beenitupon a retrial theofand arisefully argued must
Kimball,■ Kimballof fact. v.questionaForeign law isconsidered.
nor canhere,it notfact, is reviewableBeing of75 N. H. 291. one

instance.in the firstfor decisionto this courtit be transferred
H.N.Harrisville, 63InRailroad, H. 299. Jenne v.77 N.Nawn v.

ofparts anmadein Vermont were405, the and decisionsstatutes
assesseddamages to be thereafteragreed facts, and the werestate of

be deter-as the same shouldin the Vermont lawaccordance with
ofrefusal143. TheCases,andmined at 151 Briefsthe law term.

whichtheory uponthepremisesthe the thatcourt to act in showslaw
Iferroneous.present disposed of at the trial isquestionthe was

foreign lawapplyandthe to construelaw court cannot undertake
issuetheparties agreed procedure, and whenwhen the have to such
con,proopinion andcomplicated expertofbyis not additionthe

especiallycourt,uponmuch less can it do the motion of the trialso
opinion weighed and considered.when there is to beevidence

(Halljudgequestion the trialbyThe to be as a factdetermined
some176) inCostello,v. H. been heldwholly48 N. is hasnot what

suitpresentifcases,earlier Canadian held thebut what would be
trialthebroughthad fact thatbeen in that merejurisdiction. The

a com-byprecedentcourt there tois bound follow a established
matter.mittee of theprivy Englandthe council of does not settle

thatmight erroneous,It andprecedentbe that palpablythe was
presenteverythere ifprobability overruled,was thethat it would be

casesis,case theshort,were taken for final In it asthere decision.
hold, questiona of fact foreignwhat the is.law

statute,No doubt maythere a positivebe a iscase where there
or a theuniform and manifestly decisions, uponsound of whichline

presentevidence would warrant but That wouldone conclusion.
law,the ofordinary callingsituation afor as matterconclusion

of abecause lack of result.upon any otherevidence towhich base
otherany“The law of proved,another is a likeState to befact

fact, by a deci-evidence. orsingleWhere the evidence is a statute
interpre-sion court,of a languagethe dispute,of thewhich is not in

tation of it thepresents questiona butcourt;of for wherelaw the
law is to be whichbydetermined decisionsconsidering numerous
may onlybe or conflicting, subjectmore less uponor which bear the
collaterally, beby wayor mustanalogy,of and where inferences
drawn from them, question fact, andthe ofto be determined is one
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not . .of law. . judge SuperiorThe of the Court, in considering
the evidence, uponcalled determine,was to as as he could,well what

presentis the judicialstate of opinion in highestthe court of New
York in questionreference to the before him, as bymanifested the
published decisions of that court. The matters in reaching,involved

presentedthis conclusion a question of excep-fact. On this bill of
tions we cannot revise finding uponhis part case,this of the unless

appearsit that there was no it, or,evidence to inwarrant other
words, unless the statutes and conclusively show, spitedecisions in

anyof possible interpretationinference of fact or indoubts the of
”them, that findinghis is wrong. Wylie v. 170Cotter, 356,Mass.

357, 358.
only question arisingThe of law is anywhether isthere evidence

to sustain Inthe conclusion questionreached. this case that was
in foregoing opinion.determined the affirmative in the

It suggested argumenthas been in uponthat doubt is thrown the
authority of the earlier the course inby pursuedcases Kimball v.
Express InCompany, 76 N. H. apparently81. that case wasthere
no foreign superiorconsideration of the law in the court. In the
argument here, counsel for the defendant claimed that the law of

favor,Indiana, made,the contract inwhere was was its and cited
jurisdiction position. questioncases from to thethat sustain The

of aslaw, be,Indiana it to thenwas “understood” was considered
ofargument questionwithout or of the theconsideration nature

decisions,In far ininvolved. so as this is conflict earliercase with
both elsewhere,here and it becannot sustained.

question by presiding justiceThe is one of decidedfact, to be the
as a for jury,foundation the if is suchinstructions to his conclusion

decidingas to itmake the case one for their consideration. In the
considered,statutes of so farforeignand decisions the state are to be

the-opinions mayas alsothey put evidence, expertsin of beare and
Exceptions findingEv.,received. s. to can raiseWig. 1953. his

only questions admissibility sufficiencyof the or of the evidence.
byIts weight finally him.is determined

set aside.Verdict

J., JJ., concurred.Parsons, Plummer,and andC. Walker

same,to is thedissenting. me,it the issueYoung, J., As seems
present judicialstate ofis as to “thequestionwhether the how

it is as toascertained, or howopinion” in is to be whetherOntario
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',£the opinion”of in thispresent judicial state is to bestate ascer­
fact,—is a mixed issue ofIn both cases the issue law andtained.

by may, byof one that and anintending an issue fact issue of law
properly jury.be submitted to a It is anmayone that not issue of

in far it the decisions of the courtfact so as involves where are to
an of in so far as itfound;be and issue law involves the conclusions

decisions;to and that seems tobe drawn from these have been the
Young,Andersenof in when v. 74 H.view this court 1908 N. 428

Company, 81;Kimball 76 N. H.was decided. v. Baldwin v.
Ferguson Clifford,H. alsoThayer, 71 N. 257. See v. 37 N. H.

86, 98.

Carroll,
26,Dec. 1917.

v. Frederick L. Small.State

uponguilty murder, evidence, uponbased circumstantialA of of andverdict evi-
respondentpecuniary hostilityof andof the motive the hisdence toward the

deceased, was sustained.
adjustedapparatusparticular could be so anya as to start a fire atWhether time

proper hypothetical question,ten hours thereafter is a if uponwithin based
bysuggested the evidence.facts

murder, jurythe exhibition of the head of the maybetrial for deceased toIn a the
showingpurpose of the state’s claim as to thefor the manner inmade which the

committed.crime was
identifyobjection failed to exhibits with certaintythat a witness sufficientThe is

competency weightobjection testimony.ofnot to his but to the hisan
ground open exception.of on the of remoteness is notThe exclusion evidence to

arguendomay state inferences drawn from facts in evidence.Counsel
mayapparel properappearance and their boof witnesses matterThe for com-

argument.inment
by respondent “paid practicallyfor the state that the outAn counselassertion a

had, goes,”quarter of what ho so far as the in this proper,evidence case was
respondent’sof other as toin the absence evidence means.

Testimony having given respondent, holding up hand,thebeen that his said to a
argumentanything,”witness, can“This hand do the of counsel for the state

self-confidence, legitimate.indicatedthat this statement was
arguendo uponrespondent, madeA whose counsel has insinuations the character

county solicitor, complaincannot if counsel for theof the other state refer to his
by duringupright character as hisevidenced conduct the trial.

argument by respondent’sinThe overstatement of an admission made the coun-
ground settingnot for a ifsel is aside verdict such statement is not the intro-

already fully jury.a toduction of new fact but relates matter before the


