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',£the opinion”of in thispresent judicial state is to bestate ascer­
fact,—is a mixed issue ofIn both cases the issue law andtained.

by may, byof one that and anintending an issue fact issue of law
properly jury.be submitted to a It is anmayone that not issue of

in far it the decisions of the courtfact so as involves where are to
an of in so far as itfound;be and issue law involves the conclusions

decisions;to and that seems tobe drawn from these have been the
Young,Andersenof in when v. 74 H.view this court 1908 N. 428

Company, 81;Kimball 76 N. H.was decided. v. Baldwin v.
Ferguson Clifford,H. alsoThayer, 71 N. 257. See v. 37 N. H.

86, 98.

Carroll,
26,Dec. 1917.

v. Frederick L. Small.State

uponguilty murder, evidence, uponbased circumstantialA of of andverdict evi-
respondentpecuniary hostilityof andof the motive the hisdence toward the

deceased, was sustained.
adjustedapparatusparticular could be so anya as to start a fire atWhether time

proper hypothetical question,ten hours thereafter is a if uponwithin based
bysuggested the evidence.facts

murder, jurythe exhibition of the head of the maybetrial for deceased toIn a the
showingpurpose of the state’s claim as to thefor the manner inmade which the

committed.crime was
identifyobjection failed to exhibits with certaintythat a witness sufficientThe is

competency weightobjection testimony.ofnot to his but to the hisan
ground open exception.of on the of remoteness is notThe exclusion evidence to

arguendomay state inferences drawn from facts in evidence.Counsel
mayapparel properappearance and their boof witnesses matterThe for com-

argument.inment
by respondent “paid practicallyfor the state that the outAn counselassertion a

had, goes,”quarter of what ho so far as the in this proper,evidence case was
respondent’sof other as toin the absence evidence means.

Testimony having given respondent, holding up hand,thebeen that his said to a
argumentanything,”witness, can“This hand do the of counsel for the state

self-confidence, legitimate.indicatedthat this statement was
arguendo uponrespondent, madeA whose counsel has insinuations the character

county solicitor, complaincannot if counsel for theof the other state refer to his
by duringupright character as hisevidenced conduct the trial.

argument by respondent’sinThe overstatement of an admission made the coun-
ground settingnot for a ifsel is aside verdict such statement is not the intro-

already fully jury.a toduction of new fact but relates matter before the
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urged justarguendo that, respondentif the hisfailed offor stateCounsel the
failure, jury’sexpressed hopedeserts, jurytrial would be a and a that the con-

right satisfactory countypeoplethe the state.and to of andbewouldclusion
attempt jury by publicto the tolanguage not an influence a referencewasThis

publicjury being opinioninformed what was.the notopinion,

degree. Plea,in thecharging murder first notIndictment,
verdict, guilty murder in theby jury, and of firstTrialguilty.

punishment.capitalwithdegree,
objected that the evidence- of the state was in-defendantThe

of to jurysubmission the case the andto theauthorizesufficient
matter ofcase he was entitled to a verdict aswholeupon thethat

law.
toin instances the admission of evidencesevenobjectedalsoHe

ofand in one to the exclusion evidence offeredby the stateoffered
in oftwenty particulars argumentto the thein behalfhim andby

overruling objectionsof the inthese defendantUpon thestate.
exceptions, exceptionsand a bill of wasduly tookinstanceeach

1916, superiorKivel, J., term,the of theby at Decemberallowed
sufficiently appear opinion.in theThe factscourt.

(Mr. orally),and Sewall W. Abbott Mathews& StevensMathews
defendant.thefor

solicitor, Tuttle,and P.Hill, James attorney-general,D. H.Walter
orally for state.theandby brief

important questionsNo or difficult of law arePlummer, J.
exceptions. Substantially questionsall thethe arepresented by

only they requireare suchbecause asquestions byof law decision
this court.

authorizingrecord contains evidence thethe submis-Whether
presentsjury, uponthe or facts whichto the verdictcasesion of the

rested, mainlyquestionbe is a ofmay legally fact which canfound
by ofonly an examination the Exhaustiveanswered record..be

study record theof this of evidence before the jury,carefuland
question legalityas to the of the offor action theno roomleaves

invoking uponjudgment jury chargethe of the theincourttrial
the defendant,The state claimed thatby state. Fred-themade

Small,his Florence Arlene onSmall, wife, Sep-murderedL.erick
cottage they1916, living uponin in were28th, a which thetember
Ossipee, tolake in and obliterate the evidence ofOssipeeofshore
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the motive forcottage by fire, that thedestroyed themurderthe
policy uponof insurance$20,000 upon jointato recovercrime was

wife, whom he had threateneddefendant and hislives of thethe
chargedThat the crime was com-bodily violence and death.with

Septembermurderedone, and that Small wasby some Mrs.mitted
conclusively and admitted. To fastenestablished28, 1916, was

circumstantialthe defendant the state relieduponcrime uponthe
by opportunity tomotive furnished the realizeevidence, and the

of affection for histhe defendant’s want wife.insurance andthe
crime, prompting,of the motiveis direct evidence aWhere there

establishing guilt. where,in But inmay importanceof asit not be
circumstantial, mighta motive thatcase, whollyevidence isthis the

may movingofcommit the crime be and com-personinduce a to
person, though wicked,A cruel and does not runpelling force. sane

impelled byimprisonment power-or death unless somethe risk of life
pun-motive which moves him to cast aside all consideration offul

humanity accomplish purpose.in order to hisishment and “Mo-
moving power impels to forthe which action a definite re-tive is

People Molineux, 264, 297; PeopleN. Fitzgerald,,v. 168 Y. v.sult.”
253, Rep. 21,Y. In re 26.258; Eaves,N. 30 Fed.156

1916, through Merritt, general agent4, one for theMarch insur-
company, joint policy of $20,000-ance Small secured a insurance for

upon wife, payablehis life and that of his to survivor, pay-own the
$1,107.60.ing premium making pay-therefor a of Before this

deposit $4,835.71; Ossipeement Small had in bank on thehe owned
cottage upon which, contents, policylake and he had a of $3,000.fire
comprised property byhis except,This entire as disclosed the case

currency,at one time he some ofthat had the amount which did not
appear, depositin a safe vault. his income orWhat annual means

earning were,anof income was not The evidence toshown. as the-
regardnature of Small’s for his ofwife is various instances from

1912, upmarriage,soon after the to within a month of her death.
frequently profaneHe addressed to her violent and language, say-

ing presence,in her inthat he had hit her the head with a boot-jack;
ought yet. And,that he to kill her and time,would at another he-

threatened to strike her anwith oar. On two aoccasions, woman’s
night coming cottagescreams were heard in the from the when occu-

pied only by Small and his wife. Mrs. Small was last seen alive at
cottage m., Septemberthe at about 11 a. Small cottage28. left the

p. beingday, carriageat about 2.30 m. of that driven in a to the rail-
Mountainview,road station at where with a friend he took a train
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Boston, arriving p.for cottageat 8 m. The was discovered to b‘e
a,bout p. m.,on fire 10 and an hour practicallylater was consumed.

morningThe next the charred remains of Mrs. body,Small’s —with
showinga cord about the neck she was strangled, a mask over the

face, throughbulleta hole and other injuries to skull,—the were
found in the ruins. At about midnight, Small, Boston,in was noti-

by telephone offied the fire and returned to byMountainview auto-
mobile, reaching m.,there about 4.30 a. but not going to cottagethe
until about six o’clock. The offeredstate evidence of statements

condition,of defendant as to Small’sMrs. made bodybefore her was
provedfound, subsequently false, tendingand to knowledgeshow

crime; inquiry companionof the of his of his startingbefore on the
trip thoughtreturn whether he Merritt, the agent,insurance would

right insurance;be all about the and of a claim made when he was
personthatarrested the who drove him to the railroad station the

day before, saw Mrs. Small and heard good-byeher bid him and ask
forget errand,him to annot which was bycontradicted the driver

he not orwho testified did see hear Mrs. Small. The state also
tendingoffered evidence arrangementto show an such as would

buildingcause to break out in thefire some hours after Small left.
manyofEvidence other circumstances, corroborating more or less

strongly theory, putthe state’s was before the jury, which it is un-
necessary Enoughto review. has been recited to itmake clear that

jury which,the had before it evidence if believed with the inferences
might therefrom, fullythat be drawn authorized the verdict.

As the fire was first discovered some seven or eight hours after
cottage,the defendant left the the state proveendeavored to that a

device could be constructed which would start a fire after such
lapse suggestedtime.of One method involved the use of an
alarm clock and certain apparatus.electrical The remains of such

apparatus havinga clock and been in ruins,found the the state was
permitted inquireto byof witnesses itcalled whether with such
apparatus anya fire could be started at time within ten hours in the

objectionfuture. There was no 'competencyto the of the witnesses.
hypothetical questionsThe unobjectionable. Theywere were
uponasked an assumed state of suggested byfacts the evidence as

uponto a matter which it must here be assumed the witnesses were
specialfound or conceded to have knowledge. Lake,Challis v.

90,H.71 N. 93.
competentSmall’s head wasMrs. evidence of the cause of death.

If the exhibition was not purpose provingmade for the of some fact
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the shouldissue,material to it not have been allowed. Nebonne v.
Railroad,Concord 68 N. H. bill exceptions296. The of does not

the or improper purpose.show that evidence was offered used for an
contrary, appearsOn the it the exhibition permittedwas because

reasonably necessaryexhibition was in supportsuch of the state’s
claim as to the manner in which the crime was committed. It does

appearnot there was no in supportevidence of finding, uponthis and
exception presents questionit the no of law.

The evidence of the heat of a hot wood fire combined with the
presence producingevidence of the of a greaterchemical much

mayheat groundhave been material. There no uponis itwhich
incompetentcan be said the evidence was as ofmatter law. The

evidence of the Wedger,witness that melted iron found in the ruins
was a reaction of a chemical called thermit competentwas as one of
the incircumstances the case. The evidence was not in-rendered
competent by the provefailure of the state to the defendant’s
possession of thermit.

objectionThe that the witness Hodsdon failed to identify with
certaintysufficient certain exhibits state,of the claimed to have

been found in of cottage,the ruins the objectionis an not to the
competency weight testimony.but to the of his

byThe evidence offered the defendant, as to the port-number of
Ossipee presentedable saw-mills around Lake, a collateral issue. Its

byexclusion upon groundthe trial court the of remoteness is not
open exception.to Wren,State v. H. 361,77 N. 363.

By agreement counsel, exceptionsof to the argumentstate’s were
reserved until its close. The defendant then specified twenty
particulars in which he claimed argumentthe exceeded the limits of
legitimate advocacy. Thereupon, agreementas the necessarily
implied might do,he attorney-generalthe altered his instatements

legitimatefour argumentinstances. What is has been so often dis­
cussed, that even in of importancea case this it is unnecessary to

authority.cite byThe statement to jury,the counsel, of material
facts not in evidence, error,is presentationas is also the in like
manner of irrelevant facts prejudicecalculated to jury.the Mis­
conduct of this character is fatal to the verdict unless the error is
cured before the jury take the case. But the statement of asfacts
an inference provedfrom the facts improper.is not questionThe
is whether testifying, furnishingcounsel is jurythe information as
of his knowledge,own or arguing, asking them to infer, from facts
proved, upon.the fact he relies Kambour v. Railroad, 77 N. H.

VOL. LXXVIII. 34
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be inferredto be canthe fact claimed’ established33, 52. Whether
of An error of asquestionis a law. counselprovedthe factsfrom

expresslythe oravoid the verdict unlessnot courtthe law doesto
exception, principlethe erroneous so assubject totacitly approves,

themake it the law of case.to
(numbered 1, 2, 4, 7, 9, 16, 17), bytaken theobjectionsSeven

attorney-general charac-in whichare to the termsdefendant, the
“imphim as of Satan”defendant, in that he referred to anterized the

regions,”of the infernal and as aSatan,” “a“disciple of satellitea
theblood.” The record does not containcraft, mystery and“man of

form, allegedit defendantif the ancient that thebut, inindictment
eyes, beingbut andGod before his movedhaving the fear of“not

did,. . . etc.” 3instigation of the devilby theseduced
necessary,are not theirWhile these wordsLaw *750.Chit. Crim.

Indict.the indictment. Wharton Prec.not avoidinsertion would
times, believed, generallyit isamenities of modern(114) 72. The

language from the indictment.descriptivethis Whetheromitnow
suggestions argument foropprobrious in therefraining from similar

dignified, in better taste and morehave been morestate wouldthe
state,— issought,— a verdict for the nothelpful the resulttoward

go Thereargument did not outside the case.this court. Thefor
respondentbe inferred the wasfrom which it couldwas evidence

specificcounsel said he was. The termsa man as the state’ssuch
degeneracy his asforcibly present the moral of characteremployed

languageThe such as the state’s counselby the state. wasviewed
him.responsibility for use rests withmight legally use. The its

guiltin mind that the defendant’s or innocenceIt is to be borne
(Laws 1903,lawonlynot the issue for discussion. Under thewas

1) jury, guiltbefore the the defendant’s114,c. s. two issues were
Contending respondentthe crime. thepunishmentand the of

himhung, the counsel could not well refer to as ashould be state’s
lowly Jesus,the and as a saint. The terms \isedfollower of meek

appropriate.seem more
(numbered 3, 8, 12) uponexceptionsThree are based a claimed

objectionThe because theremisstatement of evidence. is overruled
any consequence. 15, uponIn number thewas no misstatement of

attention, bybeing the statement was correctedmatter called to his
attorney-general agreementthe to exact with the evidence.

10, attorney-general referringin to one of theIn number the
ap-upon apparel.the character of his Thewitnesses remarked

by juryproper subjectof is for consideration thepearance witnesses
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“gam-argument. expression,in Thecourse, of commentand, of
” described,clothing was withdrawnby thesuit, wasbler’s which

the char-law thatsaid as matter ofIt cannot beupon objection.
may not have beento wearclothing the witness choseof theacter

pro-apparel oftof he “Theof kind man was.index thesome
man.”theclaims

it the de-15) said that(number because waswas madeObjection
for a insuranceall he worth lifequarter of waspaid out afendant

worth. Whenno much he wasthere evidence howpolicy, waswhen
practi-“Paidhe outmatter,to said:first referred thiscounsel

the in this caseevidencehad, so far ascally quartera of what he
that inferenceother nopropertyhad soIf the defendantgoes.”
forpayment life insurancelargethebe drawn fromproperlycould

In thefor him to show.wife, that was matterlife of hisupon the
made from theargument properlywassuch evidence theofabsence

into the matter answer-in the The later referencecase.evidence
case, argu-incounselsuggested by defendant’sing supposititiousa

referring to the facts inonly asment, have been understoodcould
upon objection.This statement was also correctedevidence.

Itrequest the to inference.jurya to drawNumber 5 was an
theany personof fact. Whether but de-no assertion acontains

any as ithad or have interest to do was donefendant could what
mightthe take into account.done, jurywas a considerationwas

merely forcibly presentedtoargument objected this considera-The
jury.thetion to

defendant, holding upevidence that the hand,There was his said
witness, anything.”hand doto a “this can When the evidence

the theoffered, objected,defendant and court thatwas remarked the
upon ingenuityhis that mightevidence bore mechanical and it be

itpurpose.for that And so admitted.admitted was In argument,
attorney-general referred to the remark indicatingthe as self-con-

(Objections 13).6 afidence. numbers and Tins was fair inference
Strictly,remark. it was not offrom the evidence the defendant’s

ingenuity, opinionhismechanical but of own of his abilities. The
legitimateof the evidence and it prob-use made was does not seem

to limit theit could have been intended effect ofable the evidence
theto an admission that defendant was skilful in the use of tools.

bj^it was asargued,It is sufficient that not claimed the defendant,
anythinga hand that dothat could would commit murder.

In to toanswer certain insinuations as the conduct of the case,
attorney-general regarding imputations uponthe them as the char-
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county solicitor,acter of the who to preparedseems have case,the
thought necessaryit to discuss his character to (Ob-some extent.
jection 11).number But he was tocareful base uponhis remarks
the of the in daysconduct solicitor the fourteen of trial before the
jury appearanceand his Havingbefore them. raised the issue the

complaindefendant cannot of uponits competentdiscussion
evidence.

perhaps strongly (number 14)Counsel ratherstated the admis-
sions of counsel for defence argued Uponand objec-therefrom.

being made, qualifiedtion byhe his saying, onlystatement he in-
theytended to claim admitted a crime had been committed. This

they certainly did. If the admission overstated,was it was not the
of factintroduction a new but regarda statement in to a matter

jury theybefore the and as to which had full information. Both
court jury relycounsel and cautioned the uponto their own recol-

lection the they speciallyof evidence and were instructed not to
any ofconsider statements counsel which were not in accord with

theythe evidence as it.recalled There is no evidence the instruc-
tion not followed.was

closing argument, attorney-generalIn his the in urgedsubstance
if just deserts, jurythat the defendant failed of his trial would be a

expressed hopefailure, jurya that the would soon return to their
favorably received; theyand befamilies that would soon arrive at

right satisfactorya conclusion and that the conclusion would be to
countypeoplethe of the and state. these ideas,To condensed from

expression, objectsthe rhetoric of their the defendant (numbers 18,
20) attempt byan19, jury publicas to influence the a toreference

jurybut the not as toopinion, public opinionwere informed what
They justly byasked to do thewas. were defendant and to render

right Such action and such verdicta verdict. a was the defendant's
to noright. He was entitled more.

exceptions ordinaryin case are in anThe this such as case would
importancescant consideration. But because of the ofdemand

they attentively record,have been most considered thethe case and
any review, justiceIf in a courtcase of satisfied that inexamined.

done, is to disregardhas been authorized minor errors,mainthe
principle upon bya case. But this relied the statethis such needis

presented by exceptions.No oferror law thenot be discussed. is

Exceptions overruled.

All concurred.


