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involve in one way and another the proposition that negligence in the
operation of the incoming train could not be found from the evidence.
The requests were rightly denied. There was evidence that the
train came in at what well might be found to be an excessive rate of
speed, considering the danger to employees, and that a more efficient
warning of its approach might and should have been given. |

The remaining requests state undisputed propositions of law, and
the only controversy as to them is whether they are fairly included in
the charge as given. As there must be a new trial in any event, it
does not seem necessary or advisable to consider the questions thus
presented.

Verdict set aside.
All concurred.

Hillsborough,
Jan. 1, 1918,

Winniam A. Gace & a. v. Jorn O’NriLL, Adm'r.

Same v». Joun O'Nemy, Ex'r.

Bequest by husband to wife for her natural life “for her comfort, pleasure and
maintenance, and the control and management of the same,” with remainder
to his heirs. On her re-marriage the widow may make a valid gift of the estate
to her second husband to pay off a mortgage on his house, occupied by them, if
she deem such gift conducive 1o her comfort.

Birns mx EQuiTy, to recover certain assets and money claimed to
belong to the plaintiffs as remaindermen under the will of Richard
Gage. Decree for the defendant in the first, and for the plaintiffs
in the second suit.

Richard Gage died in 1907 leaving a widow, Eliza, to whom he gave
all his “estate real personal and mixed . . . during her natural
life for her comfort, pleasure and maintenance, and the control and
management of the same’”; and by another clause he gave what
remained of his estate after the death and burial of his wife ““or the
proceeds thereof then remaining unconsumed and unexpended’ to
his legal heirs. Eliza subscquently married Wesley Fuller who
owned, subject to a mortgage the house in which they lived. Fliza
gave hiin $938.50 of the money she received under Richard’s will
to pay this mortgage and $400 to repair the house. The plain-
titfs are Richard’s heirs. The defendant in the first suit is admin-




F_—l

540 Prorre’s Trust Co. . MERRILL.' [78

istrator c. ¢. a. of Wesley’s estate, and in the second, Eliza’s executor.
Transferred by Allen, J., on the plaintiffs’ exceptions to the de-
" crees, from the May term, 1917, of the superior court.

Thorp & Abbott and Samuel J. Dearborn, for the plaintiffs.
John O’Neill, for the defendant.

- Youna, J. The only question of law raised by the plaintiffs’
exceptions is whether Eliza could legally make these gifts to her
second husband. If the language Richard used is given its ordinary
meaning he intended Eliza should use his estatein any way she thought
would be conducive to her comfort; and that if there was any of it
left at her death it should go to his children. The court has found
that Eliza acted in good faith when she gave the money in question
to her second husband, that is, has found that she thought it would
be conducive to her comfort to repair the house in which she lived
and to pay the mortgage on it. It must be held, therefore, that she
was acting within her rights when she gave this money to Wesley
(Shapleigh v. Shapleigh, 69 N. H. 577, 580), for there is nothing
either in or outside of Richard’s will which even tends to the con-
clusion that the language he used is not to be given its ordinary:
meaning. : :
_ Baceptions overruled.
All concurred.

Grafton, }
Jan. 1, 1918,

.

ProrLr’s Trust Company v. Anna G. MurriLL, & a.

A married woman is liable under P. 8., ¢. 176, 5. 2, to the vendor of goods on her
individual contract to purchase them in partnership with her husband.

AssumPpsIT, t0o recover upon a promissory note for $250 dated ‘
January 6, 1915, signed Merrill & Co., payable to the order of S. B. T
Withington and by him endorsed. After the decision in this case,
reported anie, 329, the plaintiffs filed a bill in equity against the ‘
defendants, in aid of and as an amendment to their suit at law, and ]
by leave of court,amended the writ by making Sidney B. Withington
plaintiff and by adding a count for goods sold and delivered. The
following facts were found by the court:




