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thereby causingphysician negligently abandoning and theagainst a forCase
physical injuriesplaintiff’s is of withinintestate an action tort fordeath theof

prescribed.meaning S., 191, 8-13,ss. survives thereinof P. c. and asthe
expert qualified expertis and whether testi-witness sooffered as anWhether one

jury questionsmony the of fact.aid arewill
story juryyoucross-examination, question: this that have told thetheOn —“Is

story up?”you X an that isthat and made insinuation the witnessthe same —is
tendingfalsely, provetestifying and if there is evidence to thatis admissible

wilfullytestimony was false.his

causing ofphysician plaintiff’sfor the death theCase, against a
plaintiff.and for theby juryTrial verdict Transferredintestate.

May 1917, superiorof theJ., term,from the court onby Sawyer,
charge,to court’s to its toexceptions, the refusalthe defendant’s

exceptionsrulings as Theand to to evidence. suffi-charge its
opinion.theciently appear from

(Mr. orally), plaintiff.for theGrinnell Bartlett&Bartlett.

Peyser Hamblett,& and Charles J. for theMarvin, Batchelder
defendant.

only question by theYoung, J. The of law raised defendant’s
chargecharge, refusal to and to theto the court’s itsexceptions

expectationas to of life isof evidence the deceased’sadmission
by a physician’srecover a death causedan action to forwhether

patient physical injuriesan toabandoning his is of tort foraction
meaning S., 191,of P. c. ss. 8-13.within the Sectionpersonthe

wayinin that such an action shall thesubstance surviveprovides8
following pro-inforth five sections: s. 9extent set theand to the

inbegunis s. iscase suit and 10 where suit notfor the wherevides
may bedeceased; damagess. 11of the limits the thatthe lifetime

inmay12 be assess-recovered; s. the elements that considered the
damages s. the for benefit the actionpersonsand 13 whosement of

onlythat the actions whichThe defendant contendssurvives.
byby injuriesare actions for causedvirtue of these sectionssurvive

only actionswords,act. In other he contends that thewrongfula
trespassinby of are whichvirtue ss. 8-13 thosesurvivewhich
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proper remedy at common law. Thethehave been wordswould
however, of tort —notused, are that actionslegislature actionsthe

and causes ofphysical injuries the suchtrespass- actionsof —-for
therefore, that theprobable,It is causes of actionshall survive.

mind it enacted these sectionshad in when werelegislature allthe
injuries person regardlessto thephysicalfor ofof actioncauses

properhave been thetrespass remedyor wouldcase atwhether
term, tort,” givenfor if the “actions of is itslaw; ordinarycommon

forms of In words, byincludes both action. othermeaning, it a
used, isordinarily damageterm is intended the loss ortort, as that

of the failure of othersby perform dutyreason to apersona sustains
regardlesson for his benefitimposed them of whetherthe law the

or the immediate result of their misconduct;the mediateloss is
fact of whether the loss isis, the the mediate or im-that while

of their misconduct is relevantresult to the issue ofmediate his
law, absolutelyit is to theremedy, at common irrelevant issue of the

In tort,of his either case it is a or a wrong apartcharacter loss.
and an action to recover his loss is anfrom contract action of tort

of is it trespass.the form action case as when isas well when
Although margintrue that the “m” init is letter the of the com-

8,against s. indicates areport, changematerial inmissioners’ the
change is,not what that Thatit does indicate was. it•law does

provisionsit was the omission of the respectnot indicate whether in
1, 71,contained in s. 1887, or,to notice to the defendant c. Laws

contends, limitingthe ofas the defendant the actions which sur-
of ss. toprovisions injuriesunder the 8-13 actions forvived caused

wrongful acts; but theby legislaturethe defendant’s words the
change legislatureit clear that the the had inused make mind was

contends; for,one for the defendant as seen,not the which we have
physical injuries”of tort forthe term “actions includes both actions

If,trespass. therefore, legislatureof actions of thecase and had
(actionsintended to exclude actions of case to for injuriesrecover

neglect) operation 8-13,from the of ss. itby hardly prob-caused is
it have described the actionsable that would which survive under

the of these sections as actions of tort. In otherprovisions words,
legislature,of probableif that had the intention the it isbeen that

it have described the actions which survive aswould actions of
etc.,trespass injuries, aptfor or used otherphysical words to evi-

its intention.dence
assuming your storyquestion, “Doctor, true,The to be what do—

yourofyou say as to the reasonableness conduct?” —called for the
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expert testimonyopinion.' The limits within- which shouldwitness’-
presidingin of justice,rest the discretion the conse­be confined

byof thequestions exceptionthe law raised defendant’squently
any tending prove (1)is tothere evidence that he wasare whether

(2) testimonyexpert, helpor that his woúld be of or noan littlenot
truth;for the and thatthe'jury in-its search there was suchto

is clear.evidence1
■ exception questionconsidered is that to theThe.only other —“Is

you jury stoi’yhave told the here the same thatstorythis that
Saturday'your upmade that that Mrs.you 'arid wife afternoon

” validity excep­test to the of thisBra¿don The determinediéd?
applied legitimacy argu­to determine the ofthe! one that'istion is

asking in­purpose questionin this was toment; plaintiff’sfor the
telling questionnot the truth. Thethat the witnéss wassinuate

therefore, anyis whether there is evidence-­by exception,thisraised
testimony wilfullythat the defendant’s was false.tending prove-to

fact,Inthere such evidence. the de­disputed that wasIt is -not
plaintiff’sifjury, youto the believe the evi­counsel saidfendant’s

youratis entitled to no further considerationdence, “Dr. Latón
hands.”

overruled.Exceptions
All concurred.

Merrimack,
5,March 1918.

Railroad.Adm’r, v. Boston & MaineBoiley,Frank

right way sightposted by plainintrespassing, a railroad on its ofto forbidNotices
legibleentering a of fifteen feet constituted aand from distancethereonof one

1899,compliance c.with Laws 75.
publicargue the for fast trains is to bemay properly that the demand ofCounsel

gross negligenceguilty indetermining fix-whether a railroad is ofinconsidered
speeding for a train.a certain

byintestate.. Trialplaintiff’sof thecausing theCase, for death
deceased, in hiswho wasthe defendant. Theforand verdictjury

north boundwalking on the defendant’swhileyear, was killedeighth
easterly side, by away theright of fromon itsHe enteredtrack.

Amoskeagits to thefrom Canal street over tracksway leadingprivate
turned to thebound track hethe northhe reachedWhenMills.

track, There was awalking along was killed.thatand, whileright
easterlyway and the sideprivatenortherly side of theon thenotice


