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during trial.the Nothe contractto rescindpermittingin Lavoie
holding that theapparent forsuggested and none ishas beenreason

anyat timehis contracta minor to rescindpermitcannotcourt
thing to do.is the reasonableif it finds that thatjudgment,before

byprejudicedhe iscontention thatanyis merit in hisNeither there
forsuits, order-in both of thesefact the under attachmentthe car is

dischargessuit in and of itselfing in the firstjudgment on the verdict
suit, in the secondjudgmentthepayingin that andthe attachment

in that isin the suitso far as attachmentwill that effectsuit have
concerned.

overruled.Exceptions
All concurred.

Merrimack,
4, 1918.June

Plummer, Treasurer.Statev. John W.Bow

v. Plummer.Bow John W.

against capacityAssumpsit in tolie the state treasurer his official recoverdoes not
money paid by undera town an erroneous assessment.

broughtappearance by attorney-general, actionfor a state official in anAn the
immunity suit,against him, of in theis a waiver the state’s from absence ofnot

express appear representstatutory for and the stateauthorization to to therein.
any proceedinginof a trust to which thecourt cannot declare the existenceThe

alleged party.atrustee is not

by toAssumpsit, money paid plaintiffrecover the the de-to
fendant, treasurer, yearas its of the state tax for thestate for share

plaintiffby the The insistedas claimed defendant. thaUan1914
makinghad committed in the assessment and that it waserror been

much than amountlegally liable for a smaller sum the assessed
it,against paid protest.itwhich under

Upon the of the the court theplaintiffmotion dismissed action
against individually. thenthe defendant The defendantas

treasurer;that him thisagainstit be dismissed as as motionmoved
denied, excepted.and the defendant Transferred from thewas
term, superior by Chamberlin,theApril 1917,of court C. J.

plaintiff.theUpton,RobertW. for

Tuttle, attorney-general, and Joseph Matthews,P. S.James.
attorney-general, defendant.assistant for the
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Walker, againstthe suit has been dismissed asJ. As the state
questioncapacity,treasurer in his individual the is thewhether

state, represented byso far as it is in this action the in histreasurer
capacity, may respondbe plaintiff’sofficial held liable to to the

claim. courts,cannot be sued in ourThat the state in the absence
authorizing it,of a consent,statute or without its expresslyeither

given proposition requiringis aclearly implied,or little discussion.
Cooley Note;In fact Lim’s 23, Cunning-it is axiomatic. Const.

ham v.Railroad, 446,v. U.S. 451; Louisiana, 1;109 Hans 134 U. S.
OpinionH.State v. 41 theKinne, 238; Justices,N. 72 N. H. 601.of

suggested argumentNo instatute has been and beennone has
authorizing againstfound action at common lawan the forstate

recovery money bythe it individual;of owed to an thenor has
legislature litiga-its representtreasurer toauthorized the state in

character, moneystion of that or to disburse inits withaccordance
(art.judicial upon 55)a judgment the merits. The constitution

provides moneys treasurythat: shall be issued out of of“No the
this disposed byof . .state and . but warrant under handthe

governorof being, bythe time withfor the and the con-advice and
necessarysent of council, supportthe for the and thisdefense of

agreeablystate . . . to the generalacts and resolves of the
(P.legislature provided 4),court.” theAccordingly S., 16,has c. s.

that pay, any moneysthe state “shall outtreasurer of other-not
by generalwise ofappropriated, special ap-all due orsums virtue

propriations legislature, by executive,of the on warrants drawn the
and principal maythe anyor interest of all which at be-loans time
come appearsdue.” It that if paythus the defendant desired outto

plaintiff’sof the treasury of the claim hethe amount would unablebe
to. do so only moneyof his motion. He drawown could out the
under an warrant, presumablywhich beexecutive would not
given except authorizingin aaccordance with statute it. It would

givetherefore be for the a thejudgment againstabsurd court to
in capacity, powerdefendant his official it would towhich have no

perform.enforce and thewhich defendant could not v.Weston
Dane, clearly53 Me. This result that372. shows while the cause
of againstaction is the state —not the musttreasurer —the action

“Although such,fail party. State,because the state is not a the as
not party defendant, againstis made a isthe suit one of its

Treasurer; sought judgmentofficers as the a againstrelief is that
capacity;inofficer his and that himjudgment compelwouldofficial

payto inpublic treasuryout of the funds the of the State a certain
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ifthe asjudgment have same effectSuch a wouldmoney.sum of
specifiedthe amountdirectly against forthe Stateit renderedwere

438,436,U.Reeves,v. 178 S. 439.Smithcomplaint.”in the
appearance attorney-generalthethat the ofargueditBut is

the topart of to submit causeon the the stateto a consentamounts
difficulty argu-with thisinvestigation judgment.and Onejudicial

assumption that the sov-on erroneousis based theitment is that
attorney-general tothelegislature. has authorizedereign or the

broughtin suitfor the aby appearing defendantthe statebind
words,department. In othergovernmentalof aagainst headthe

though it were in factto bind thethus made state asattempt isthe
treasurer, groundtheagainst uponin suit theapartya defendant

attorney-against theis the state and becauseof actionthe causethat
appearance have that effecthis cannotappeared.general has But

authority appear for it. Thehim no togivenhasthe statewhen
pro-tolegislature upon subject equivalentthis is aof thesilence

attorney-general could notagent state,the of the thehibition. As
by pro-and stateauthorization,of his bind thethe limitsexceed

partyit not could not madein to which is a and beceedings a suit
one.

theargument by plaintiffin the do not sustaincitedThe cases
byto judg­state has consented be bound thethat thecontention

immunity it is thatits from suit. Whenment or has waived held
by attorney-general byorsuch a waiver the a statethere has been

havingupon specialbased aofficial,the decisionis statute reference
conferring power upon theof suit andsubject-matterto the the

represent (People Railway,appearto for and the state v. 157official
Brown, Railroad,Ia. v.144; 489;McKeown v. 167 GunterMich.

voluntarily273), or the state has intervened and become a200 U. S.
Barnard, 436,v. U. S. 446.party. Clark 108

may rightbe asdoubt entertained to the of the at-Whatever
torney-general appearanceof this state to enter his for the instate

S.,party (P. 17, 1911,to which the is not a s. 4;suits state c. Laws
190, legal might1), appearancec. s. and whatever effect such an

have, if, case, only appearedas in this he for a state official notand
state,for the he did not consent in behalf itits should be boundthat

by thethe result of suit. There is no evidence that he understood
waiving rightshe the of state, appearancewas the and mere forhis

legalthe treasurer does not have that plaintiff’s posi-effect. The
practicallytion is it isthat entitled to from the treas-recover state

ury of againstthe amount its claim in a suit a state officialbecause
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'appearedthe law officer of the state has for that Asofficial. well
might attorney byit be that an appearingclaimed againstfor one

no bejudgmentwhom could itrendered, mightconsented that be
againstrendered another one of his appearedclients who to be the

rightful already pointed out,Asdebtor. the ofcause action is
against the the suit is againststate while the treasurer.

presentedargument that,But the asis the tax in question was
paid protest,to the under trust upontreasurer a arose the money

plaintiffin hands in thehis favor of for the illegal pay-excessive or
and asment, consequencea that the title to money passthe notdid
state, againsttheto the and that action is not againstthe butstate

the treasurer as the custodian of the fund. theoryThe result of this
seem individuallywould to be to make the treasurer liable as a trus-

fund,the notwithstanding upon plaintiff’stee of factthe that the
againstmotion the court dismissed the suit him as an individual.

onlyBut his torelation the action now is that of a state official.
itMoreover clear that the notmoney placedis was in his hands to

plaintiff,for but custody throughbe held the in ofthe the state the
agent. plaintiff dealingtreasurer as its The was with the state—

not Mr. it moneywith Plummer —and thatunderstood the would be
deposited treasuryin with public money. If,the other under the
circumstances, partit it, fund,or a of became a trust the state be-

trustee,came the and the not a partysince state is to the action the
court cannot trust, equitabledeclare the even in an proceeding.

itNor can pay plaintiff’sauthorize or direct the totreasurer the
money.demand from legislativethe state’s That is exclusively a

function.
holdingCases that when a state officer does an act in his official

capacity may prejudicial rights personthat privatebe to the of a and
is mayin violation individuallyof be enjoinedthe constitution he
(Pennoyer McConnaughy, 1) uponv. ground140 U. S. thatthe the

not party Railroad,state is a necessary (Cunningham v. 109 U. S.
446), plaintiffnot point. injuryare in The complainsthe of is not
some rights,threatened of his but itinvasion results from the in­
ability of moneythe totreasurer withdraw the from the control of

willingthe state plaintiff put money,where the was to it. The
if wrongfully by defendant,even received the was to himdelivered

agentas state;the of itthe was in fact entrusted to the state
(Louisiana 722,Jumel, 723), plain­v. U. S. the711,107 and what
tiff it, it, state,now seeks is a of ofpartreturn or a from notthe
from the individually.defendant If under such circumstances it
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although only in officialdefendant, partya hisaheld thathas been
Ins.(Scottishrepay moneytheindividually towas liablecapacity,
Thecannot be followed.606), decisionIa. theHerriott, 109Co. v.

holdingReeves, 439), insupra (p.court in Smith v.language of the
action wasthat the cause offactssimilar state ofunder a somewhat
the treas­judgment againstforan orderand thatagainst the state

present“In theat bar:applicable to the caseerror, isurer was
themoneys hands ofspecific in thenot recoveris tocase the action

perform plaina ministerialcompel him tonor toTreasurerState
pay certainliability of the State to atheduty. It is to enforce

alleged topayment of taxesof themoney on accountofamount
plaintiffs.from theby the Statewrongfully exactedhave been

positive ordoingfromenjoin the defendantit to someNor is a suit
persons orplaintiffs inof the theirinjuryto theaffirmative act

through officer,compel State,in to the itsbut one effectproperty,
maytaxpayers amount asto return toperform promiseto its such

illegalfrom under an assess­taken themadjudgedbe to have been
v.Burke, 498;La. Ann. Seitzv. 33generallyment.” See State
Y.(N. Y.) 401, approved in N.App. Div. 188Messerschmitt, 117

Bank, Troy218;Dunn, 207;8 C. State v. 8 Neb.587; parteEx S.
Commonwealth,127 Mass. 43.&c. Railroad v.

granted.the action should have beenThe motion to dismiss

Exception sustained.
All concurred.

Hillsborough,
4,June 1918.

Blankenberg GeorgeMax v. Markarian.

quit byA notice to under the landlord and act is not the facttenant invalidated
givingofthat it contains a further notice of increase from the date of suchrent

notice.

Appeal, municipalthe infrom court of Nashua an action for the
possession premisesof under the landlord and tenant act. The court
denied the motiondefendant’s to dismiss the action and the de-

excepted. September term,fendant 1917,Transferred from the of
superior bythe Marble, sufficientlycourt The appearJ. facts

opinion.from the


