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Frederick Gaffney Doyle (Mr.J. and & Lucier orally),Lucier for
plaintiff.the

(Mr.Markar G. Markarian and Cobleigh Cobleigh& Theriault
orally), for the defendant.

Walker, April 2, 1917, plaintiffJ. the served a notice on the
quit premisesdefendant to day 1917,the on the third May,of

which it is sufficient,was the uponconceded unless fact that the
piecesame therepaper notice,of was de-another addressed to the

signed byfendant the plaintiff,and of froman increase of the rent
April 2, first only ques-renders the notice void. This is the

by exceptiontion ruling denyingraised the to the the defendant’s
motion to the action. bydismiss The result claimed the defendant
does not follow matter ofas a law. The notice for an theincrease of

once,rent to begin necessarilyat is not inconsistent with the notice
quitto days;in athirty it, by tenant,nor is tounassented the

waiver of the first notice.
Exception overruled.

concurred.,All

Grafton,
4,June 1918.

Duplex CompanyHerbert E. Palmer v. Truck & Tr.

trustee-process, uponIn charged indemnifya be atrustee contract to the.cannot
principal rightdefendant, againsthe has noif of action thereon the trustee.

If, jurisdictioncase,in such defendant,nothere is over the the hisamount of
liability plaintiff trustee-processto the cannot be indetermined so as fix theto
liability of underthe trustee his contract.

at recoverLaw, damage highwayAction to for in a be-collision
July 18,tween motor-vehicles 1917.

> plaintiffThe county;is resident of the thea defendants are de-
corporationscribed in a doing Boston,the writ as business at Massa-

chusetts, corporation doingand the as atrustee as a non-business
companyresident inunder license this state.

by uponThe trustee »wassummoned service the insurance com-
upon principal defendants,missioner. There no service thewas

and, upon writ,the of theentry plaintiffthe moved to continue for
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defendants,Thetrustees’ disclosure.theleave to takefornotice and
jurisdictionof anddismiss for wanttospecially, movedappearing

corporationstrusteeandthe defendantof officersofaffidavitsfiled
upontheof writ thetime of the servicethat at theto the effect

inhave, not since theirand had hadnottrustees, the trustees did
therights, principalof de-money, or creditsproperty,anyhands,

contract, agreement existingor relationonlythatand thefendants
indemnity,of orof a certain contractbywas virtuethembetween

principalto the defendants andtrusteesinsurance, byissued the
liabilityno had accrued under saidthe writthe service ofthat since

Copiestheagainst trustees. offavor of the defendantincontract
the affidavits. From theseattached tocontract wereinsurancethe

purported Boston,to be issued atthat the contractappearedit
1917,7, agreement bycontain anMassachusetts, February and to

againstprincipal defendants lossindemnify the aris-tothe trustees
bybodily injuryfor theliability any person reason ofof toing out

of if in-automobiles,use certain suchownership, maintenance or
February 7, 1917, February 7, 1918;andbetweenjury occurred

liability damagesfor on account toagainst legal injuryofand also
agreedof others. The trustees alsopropertyor of thedestruction

by to in the name and on behalf of the insuredthe contract defend
damages injuriessuits recover for theall or to for whichclaims

allegedor was to be liable.wasinsured
plaintiff’s grantedexception,to the motions were and theSubject

by Marble, J., JanuaryfromTransferred thedefendants’ denied.
1918, superiorof theterm, court.

plaintiff.orally),Raymond (byU. Smith brief and for the

(Mr.Howe Howeorally),Martin & for the defendants.

Although theParsons, principalC. J. defendants were non-
process entry of suit,residents not served with before the the the

plaintiff’sjurisdiction of the controversycourt obtained with the
by service in state. be made upontrustees this Service can the de-

theonlyout of the in thefendants state event of attachment of their
in In theproperty orderly disposition litigationthe state. of the
step controversyis ofadjudicationthe first the the between the

plaintiff theand trustees.
theirgiven plaintiffThe trustees have not disclosure nor has the

might haveit, partyas either done before the entrytaken of the writ.
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S., 245, AlthoughP. c. s. 11. mightthe court under the rule have
discharged the trustees plaintiff’sbecause of the failure to file their

duringdisclosure the first week of the H.(71 685),term N. the
court had plaintiff grantto relieve the and to further timepower;
for the disclosure. Whitcomb Quinlan, 429,v. N. H.75 The431.
conclusion of the court justice requiredas to what in this matter of
procedure open exception.is not to But ofjurisdictionwithout

defendants, acquired by uponthe state,service them in this the
mustaction be unless the trustees have in handsdismissed their

money property Quinlan, supra;or of the defendants. Whitcombv.
Co.,v. H.Carleton Ins. N. 162.35
early plaintiffTo secure an decision of the the concededquestion,

argument uponin that inappeardisclosurethe facts would as stated
againstthe affidavits with the fact thatadded the claims he makes

principal agreed bythe are such as the theirdefendants trustees
indeftmify against liabilityto the defendants from.contract loss or

plaintiff trustee-process proceeds uponin againstThe the trustee
strength rightof the in ofthe defendant’s and title and the absence

only againstfraud can recover what the defendant the trustee.could
charge trustee,the in hisappearTo it must that the trustee has

legalpossession property principal thewhich the defendant has
505,H.right carry away. Whitney,to take and Martin v. 74 N.

Corning Records, 390,v. N. H. in Co.507; 69 396. As said Nashua
Co., 511,Francestown 74 N. H. whetherv. “the test to determine

chargeable inquire■thetrustee is is to whether the defendants could
against indemnityhim.” ormaintain an action The contract of

upon plaintiff executoryan not aninsurance which the relies is
nocontract. Until there is a breach of the contract actionexecuted

by againstbe trustees. Themaintained the defendants thecould
agreed any brought against the defendantstrustees to defend suits

alleged todamages injuriesfor for which the insured was or wasfor
perform wouldbybe liable. Failure the trustees to this contract

Similarly, agive right againsta of action them.the defendants
liability wouldindemnify againstbreach of their contract to loss or

titleright againstof the trustees andgive the defendants a action
trustees.money they chargedin could beto their hands for which as

of the serviceCompany,v. H. 110. But at the dateLombard 78 N.
time, dateif taken as theupon trustees, presentthe or at the bethis

of theanynot not now breachdisclosure,of the there was and is
theappear thatindemnity.of It does' notcontract insurance or
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uponto themselves the defence of allhave failed taketrustees
brought against defendants, or the de-have been the thatsuits that

any permittedthe havehave suffered loss or that trusteesfendants
them. Theliability againstto be established defendantsany legal

right policyon thehad of action contract.have not and never a
chargeablenot asare now trustees.Consequently the insurers

inbyof attachment state.property the defendants is held thisNo
takinggained by postponing of the dis-Nothing would be the

partiesareproceedingin to which the defendants notuntil aclosure
hisplaintiff finding validitycan obtain a of the and extent ofthe

upon findingA suchjudgment rendered aagainst them.claim
sufferingand itslegal againstbe a claim the defendantsnotwould

indemnifytothebe a breach of trustees’ contractwouldnotrendition
defendants, prop-of theirlegal liability. The unless someagainst

state, legal liability nor losserty in this can sufferneitheris attached
They and have a resultlitigation. have not now cannot asin this

necessaryagainst It has beenany the trustees. notof this suit claim
Construingof it without examina-policy.the theto consider terms

indemnitytion, plaintiff, against liability,as therebyas claimed the
nothing jurisdictionin can attach and thethis state to whichis

jurisdictionIf the court had of theaction should be dismissed.
bethe different would reached. Inperson of defendants a result

against legaljudgmenta the defendants would establishsuch a suit
protect be a of theliability and to therefrom would breachfailure

and bepolicy. The would owe the defendants couldtrustees
Company, supra.v. con-charged for debt. Lombard Otherthe

presented argument relating chargeabilityin to the ofsiderations
unnecessaryit v.trustees, has been found to discuss.the Steer

5;Dow, 245, Powell,H. P. s. N. H.95, 98; S.,N. c. Bucklin v. 6075
difficulty processis one of but is fundamental.119. The not

equallywouldjurisdictionWithout of the defendants the court be
controversy the in-power adjudicate partiesto the betweenwithout

equity process.anya bill in or under other form of

discharged.Case
All concurred.


