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his compensation “is a matter between the prisoner and himself.”
That burden is not imposed upon the jailer. He is not bound to
receive a poor prisoner in a civil action and incur the expense of his
support without some indemnity therefor. But if he does receive
him and supports him in jail without security for the prison charges,
or without aid from the overseers of the poor, his only remedy is
against the prisoner alone, who is primarily liable.
Upon the facts of the reported case the order must be

Cloim againstthe cownty disallowed.: judgment for the other defendants.

Youxe and Puaster, JJ., dissented: the others concurred. |

Rockingham, }
June 29, 1918,

STATE 2. ARTHUR BYRON.

"The father of a bastard is not liable to indictment upon Laws 1913, ¢. 57, s. 1 for
its non-support, if he is under no legal duty to furnish support under an order
of court rendered in a proceeding for bastardy.

InpioTMENT, for non-support of respondent’s illegitimate child.
The question whether the prosecution can be sustained when no
proceedings have been taken against the respondent under the
bastardy act was transferred in advance of trial by Allen, J., with-
out a ruling, from the January term, 1918, of the superior court.

Woalliam H. Sleeper, solicitor, for the state.

Scammon & Gardner, for the respondent.

WaLker, J. The statute upon which the prosecution is based
{(Laws 1913, ¢. 57, s. 1) is as follows: ““ Any person who shall, without
cause, desert or wilfully neglect or refuse to provide for the support
and maintenance of his wife in destitute or necessitous circum-
stances, or any person who shall without lawiul excuse desert or
wilfully neglect or refuse to provide for the support and maintenance
of his or her legitimate or illegitimate minor child or children under
the age of sixteen years in destitute or necessitous' circumstances
shall be guilty of a crime and on conviction thereof shall be pun-
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ished by fine not exceeding three hundred dollars ($300) or imprison-
ment for a term not exceeding fifteen months, or both such fine and
imprisonment in the discretion of the court.” The respondent
claims that as he has not been adjudged guilty under the bastardy
statute (P. 8., ¢. 87, s. 1), and ordered to contribute toward the sup-
port of the child, he cannot be found guilty of deserting or neglect-
ing or refusing to support the child, under the statute quoted. That
the father of a bastard is not entitled to the custody or the services
of the child and is not chargeable with its support in the absence of
a statute or contract giving him the right to the custody or imposing
upon him the duty of support, cannot be seriously controverted.
Hudson v. Hills, 8 N. H. 417; Kelley v. Davis, 49 N. H. 187; Ply-
mouth v. Haverhill, 69 N. H. 400, 401; Friesner v. Symonds, 46 N. J.
Eq. 521, 527; 7 C. J. 955. But by s. 4 of the act for the maintenance
of bastard children (P. 8., ¢. 87) he may be ordered, upon proceed-
ings brought for the purpose, to pay a reasonable sum to the mother
or to the selectmen of the town liable for the maintenance of the
child, to be applied for such maintenance. A statutory duty is thus
imposed upon him, under the order of the court, to support his ille-
gitimate child. Brown v. Mansur, 64 N. H. 39, 40. It is unreason-
able to assume that the legislature of 1913 intended to create another
and independent statutory duty of support. One purpose of the
statute was to make it a crime for a person to fail to support his or
her illegitimate minor child under the age of sixteen years who may
be in destitute circumstances, when such person is under a legal duty
to care for the child, or when in the language of the statute no “law-
ful excuse’ exists for the parent’s neglect. Clearly it would be a
“lawful excuse,” if it appeared in a given case that the respondent,
though he might be the natural parent of the child, was under no
legal duty to furnish it with adequate support. It was not the legis-
lative intention to impose a new and independent duty upon the
fathers of illegitimate children, but to recognize and enforce such
duties of maintenance as already existed. If, for instance, the re-
spondent in bastardy proceedings has performed the order of the
court by paying to the mother certain sums of money for the support
of the child, a reasonable construction of the statute would not
authorize a criminal prosecution against him for neglect to support
the child found to be in needy circumstances; for no such legal duty
would rest upon him. When no duty of support rests upon the
father the statute was not intended to apply; and in such a case no
crime is committed. - In the case of the father of a legitimate child
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from whom the mother has obtained a divorce, custody of their child
and alimony for the support of herself and child, it would seem that
he would not be liable to prosecution, if the needs of the child were
not provided for by the mother. Other instances might be sug-
gested tending to show that it was the violation of an existing legal
duty of the parent that the enactment of the statute was intended
to prevent by declaring it to be a crime.

As, therefore, it appears that the respondent was under no legal
duty either by statute or contract to support the child, of which he is
alleged to be the natural father, the prosecution cannot be sustained.

Case discharged.
All concurred.

Rockingham,
June 29, 1918,

Eiprepee Brewing Company v. Cocurco Borrring COMPANY.

. An assignment of all a debtor’s assets for the benefit of his creditors is not a sale
in bulk within the meaning of Laws 1909, ¢. 69, s. 1; and hence is valid against a
subsequent attachment, though there has been no compliance with the provi-
sions of that statute.

Assumpsrr. The defendants assigned all their assets including
stock in trade, book accounts, tools and machinery to one O’'Malley
for the benefit of all their creditors. After he had accepted the
trust and taken possession of the property, the plaintiffs attached it
as the defendants’ property. The court permitted the assignee to
intervene in this suit and ask for an order dissolving the attachment.
Transferred by Allen, J., without a ruling from the January term,
1918, of the superior court.

Ralph C. Gray and Ernest L. Guptill, for the plaintiffs.
Fred H. Brown and Hughes & Doe, for the defendants.

Youne, J. The plaintiffs are creditors of the defendants and
they contend that the assignment is void as to them because of
Laws 1909, ¢. 69, s. 1. 'While an assignment like the one in question
may be a sale for some purposes (Kenefick v. Perry, 61 N. H. 362;
McGreenery v. Murphy, 76 N. H. 338; Clough v. Glines, 77 N. H.
408; Goodrich v. Woodsome, 78 N. H. 488) it is not a sale within the




