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Rockingham,
29,June 1918.

A. v.John Janvrin Thomas a.Powers &

-S., c, 141, 13,Under 15,P. ss. notice of intention to claim a sub contractor’s
requiredlien is not propertyto establish a'lien promiseon the of one whose

plaintiff originalto the is and not within the statute of frauds.
Evidence defendant,that the the owner house, plaintiff,of a told the a sub-con-

tractor, goto ahead and furnish the contractors with materials buildto it and
the paid,defendant would plaintiffsee him thereuponwith evidence that the
supplied accordingly,them prom-warranted a verdict that the defendant’s

originalise an undertakingwas ahd not thewithin statute of frauds.
provisions S.,The 141, 13, requiringof 15,P. c. ss. givea sub-contractor to

written notice and a owner,statement of his account to the to establish a lien>
may bybe waived him.

A verdict will not be upon generaldirected for the defendant a motion not based
any specific reason,on upon any juryif plaintiff.view the findcould for the
presumedIt is proof contraryin jurythe absence of to the that the followed the

court’s instructions.

Assumpsit, on the common counts with an account annexed for
Bros,lumber supplies.and Robinson defaulted, and the case was

submitted to jury only againstthe Powers. There was an attach-
ment in the suit plaintiffto secure a lien for the on propertythe of

Bros,Powers. Robinson took a contract to build a bungalow for
Powers and the specifiedmaterials in the account annexed to the
writ were byfurnished plaintiffthe and inused its construction.

plaintiffThe givedid not to Powers a written notice that he should
claim a by jury.lien. Trial The issues submitted were whether

plaintiffthe had a uponlien the property defendant,of the and when
it attached. juryThe plaintifffound that the did such lien,have a
and when it attached, although questionno is now raised about the

finding.latter The defendant’s motions for a nonsuit at the close
plaintiff’sof the evidence, and for a directed verdict at the con-

clusion of the evidence subjectwere denied to exception. The ex-
ceptions evidence,to argumentto the of counsel and chargeto the

court,of the bytaken defendant, sufficientlythe appear from the
opinion. Transferred from May term,the 1917, superiorof the
court, by Sawyer, J.

Gardner,Eastman, plaintiff.Scammon & for the

Sleeper & Brown and L. Guptill,Ernest for the defendant.
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for a nonsuit was basedPlummer, The defendant’s motionJ.
any promise on thefollowing That if was shownupon grounds:the

promise payto thedefendant, simplyit a collateralpart of the was
writing given him,no inanother, further that notice wasof anddebt

grounds uponare set forth which theby statute. Norequiredas
as-verdict,in for but it ishis motion a directeddefendant relied

they plaintifffor The is seek-the same as the nonsuit.sumed were
upon property.lien defendant’sing in this case to establish a the

position, by motions,as these is that as theThe defendant’s disclosed
plaintiff writingin hepromise upon which the relied was not cannot
S., 215, 2), also that the(P. c. s. and statutemaintain his action

15) a furnish(P. S., 141, 13, requiresc. ss. sub-contractor to to the
writing of to a and aa in his intention claim lien state-owner notice

thirty days. plain-in of thehis account once The evidencement of
nothing about the financial con-provetiff tended to that he knew

Bros., anyhe furnished materials todition of Robinson that before
house, he the defendant aboutto build the defendant’s sawthem

plain-furnishing materials, that the defendant said to thesuch and
house,for them to build thegotiff ahead and furnish the materials

time,know to and he would see that thehim from timeand let
paid, plaintiff would not have furnished theplaintiff was that the

himpromisedhad not that he would seeif the defendantmaterials
findprogressed telephonedthe defendant topaid, that as the work

a, Robinsons,byhad been made the that later thepaymentifout
work,telephoned heplaintiff’s to the defendant about the andwife

no,a and she andpayment,if Robinsons had made saidasked the
materials,gave the then for where-to defendant amount duethe

bad,upon he he in and he notguessedthe defendant said was could
why theydo aspeople agreed,didn’t as his word wasunderstand

gold completionthe thegood bond, etc., joba that before of theas
giving bill,a ofplaintiff wrote defendant letter him the amount his

probablythat a little more materialand the Robinsons had ordered
$50amounting more, notifyinghe him ofto or and that was the

protect defendant,of the bill himself and the thatamount to both
referring testimonyto this in his the said: “I knewletter defendant

Bros,for inpay lumber, puttingI had to the that Robinson was
me, expected supposed they paidfor and I had themthere to and

got letter,” during progresstill that that the of the de-I the work
plaintiff, completionfendant ordered of the that before thematerials

chargeof the one Robinson had been in of the workhouse who
charge,and heabandoned other came to take thatit, the Robinson
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gonehe had as far could,the defendant as hetold that he had noth­
with, youand that the go rightdo defendant saiding ahead,to and

getdon’t draw the lumberplaintiff somebodywe willif the that will.
• tending proveto the statements,the evidence aboveFrom it could

plaintiffthat the furnished the uponmaterialsfound thebe credit
defendant, promiseand that the defendant’s an originalthe wasof

undertaking, anda collateral therefore notnot within theand statute
Mountstephen,In Lakeman v. L. R.frauds. 7 E. App. 17,& I.of

in thisnot unlike those case. There defendant,facts were thethe who
surveyor for a certain.board of health for plaintiffthe whom thewas

work,doing sewage questionon some beingbeen raised abouthad
go“You work,of the work said: on and docontinuance the andthe

you paid.” It was held that uponsee there wasI evidencewill
might givenfind that the creditjury defendant,the was to thewhich

promise original,his and not collateral.to make Theso as follow­
promiseto the case at bar hold thatcases similar the aning was

undertaking and not thewithin statute.original v. Luh­Clifford
County Slagle,v. Pa.401;Ill. 66 St.ring, 202;69 Merri­Jefferson

McManus, 102; Weyand102 Pa. St. v. Critchfield, 3man v. Grant
question to(Pa.) given always“The whom the credit was113. is

determine, upon all thejuryfor to circumstances.”the Browne
y­Richards, 41 N.254; 388; Connollyv.Fr. Walker v.St. H. ­ Wa­

618; Kitchell,H. Moshier v. 87 Ill.cott, 18; Braden,N.63 Petitt v.
O’Hara, 645;v. 55 Wis.201; Jensen,Ind. West Larson v.55 53

7­42­Mich. .
part plaintiffon the of thewas evidence that theThere defendant
Bros, afrom Robinson contract for thehad obtained construction

very advantageous him. Accordingly anyhouse that was toof his
plaintiffmade to the thatpromise he would enable the Robinsons to

buildingmaterials for the of the houseobtain would inure to the
legalThe principleof the defendant. which is laid inbenefit down

iffollowing language promiseto determine a is within thethe statute
applicableseem to be to this case:of frauds would “The distinction

promise promotethe ofobjecta which is tois between the interest
another, object promoteand in which theone is to theof interest of

promise.party making operationthe The former is within thethe'
Statute, bylatter is unaffected guaran-the it. And whereof the the

promiseto receive the benefit foris himself which his istor ex-
usuallychanged, it is not material whether the original debtor

3,or not.” 1 Fr.,liable Reed St. c. 70;remains s. Calkins v.
Chandler, 324.Mich.36
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findinginupon the evidence that thejurythe were warrantedAs
payplaintiffto tooriginal promisemade the forandefendant

ground upon he his.defendant’s second which basesmaterials, the
writing given defendant,in themotions, namely, that notices wereno

ifconsequence, because,no the defend-by statute, is ofrequiredas
necessary givetopromisor, no such notices wereoriginalanant was

property. S., 141,P. c.uponlien theplaintiff a defendant’sthe
s. 10.

ato base his motion for directedthe did not intendIf defendant
nonsuit, uponhisspecified in motion for a buton the reasonsverdict

reasons,specificanywithout thatgeneral motion for a verdicta
couldevent,him. In that a verdict not be directednot aidwould

any jury adefendant, uponif of the case the could findthe viewfor
groundplaintiff, already pointedhave out athe and weverdict for

a verdict.upon jurywhich the could find such
excepted to that the value of the houseevidenceThe defendant

the contractRobinsons contracted to build would exceedwhich the
exceptedThe toby dollars. defendant alsoprice several hundred

plaintiffargument plaintiff uponof this The wasthe the evidence.
promised payheseeking prove that the defendant that wouldto

defendant,and further thehim for the materials furnished that
material, progressa time in of theordered and at certain the work

argumentpractically control of it. This evidence and-assumed
competent purpose.it for The cautioned theupon was that court

theyin to use that should this evidencejury reference the make of
following language:in the “You are not to render a for theverdict

plaintiff establishing simplya lien because the defendant secured a
building cottage. Ifprice, you did,find he the of hislow —if —for

to Itgot price pre-a he is entitled the it.” ishe low for it benefit of
evidence, jury in-sumed, in the absence of that the followed the

467, 470;Railroad,of the Davis v. 75 N. H.structions court.
521, Towle,Company, 522;v. 75 N. H. Lawrence v. 59Turner

mightIf feared28,N. H. 31. the defendant that this evidence be
theby improper purpose, plain-the for an or thatjuryconsidered

juryit in mannerarguedtiff’s counsel had a that would induce the
it, cautionarywrongmake and that the madeto a use of statement

sufficiently fullyby specificthe clear and informcourt was not to
proper evidence, preventof the themjury applicationthe of the and

it,making wrong requestedfrom a use of he should have further
Ferguson,by the court. First Nat. Bank Gonic 58instructions v.of

Merrill, 107, Mauran,H. H. 111;N. Dow v. 65 N. Pitman v.403;
Sawyer, N.230;69 N. H. Nadeau v. 73 H. 70.
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excepted argument-ofThe defendant plaintiff’sto the counsel
wherein and uponhe reviewed commented the defendant’s conduct
relating to the matters in controversy. thinkWe the evidence
fairly argument.warranted the

chargein referring requirementscourt his to the in the statute[Theft
(P. S., 141, 15)ss. 13,c. that the givesub-contractor shall a written

ofnotice and statement his account to the owner of the inproperty
lien,order to him a solelyentitle to stated thethat notices were for

owner,the benefit of the and he maytherefore waive them. The
excepteddefendant to this statement. No error inwas committed

giving this instruction. can no questionThere be but that the
provisions requiring notices,in this statute are for the benefit of the

preventsowner. The statute sub-contractors from acquiring
upon propertythe statutoryliens of owners unless the notices ate

given, protectionand is for the of owners. The con-defendant’s
statutorytention that he could not the requirementswaive of notice

cannot sustained. The beingbe statute for his is nobenefit there
doubt that he could Knapp,waive it. Battle 60 N. 361;v. H.
Flynn Co., H.v. Insurance 77 431; Co.,N. Kelsea v. Insurance

422, Albee, 423,N. H. 425. See State v. N. H.78 61 428.

Exceptions overruled.
All concurred.

Strafford,
29, 1918.June

E.Petition of Edward Carlton & Ex’rs.a.,

my property legateesof the residue “of . .Devise . unto the of inthis will
alreadyproportion given ascertainingto the amount to Inthem.” their shares

personalty realty givenin the of both andthe residuum value the them is to be
togethercomputation pecuniary legacies.included in the with their

appraisal propertycase, inventoryof the byIn such the in thescheduled returned
probate upon distributees,to thethe executor court is not conclusive the but the

proceedingin parties.value is be determined someto to which all interested are

byfor advice the executors ofPetition, the will of Cora C. Furber.
August proved26, 1916,The dated and 27,will was March 1917.

parts the asThe material of will are follows:
bequeathgive, my brother,and“Third: —I devise to E.Edward

Springfield, Massachusetts,of tenCarlton the sum of thousand
mythe(110,000) Dover,also contents of home in saiddollars:


