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Claflin, representedof who theit, the failure Mr.isas I understand
that Claflinplaintiff saysThe Mr. diddefendant, them.procureto

failingin more men toman to orderreasonably prudentnot as aact
ques-that athat he did. And issaysThe defendantdo the work.

youfor to decide.”oftion fact
claims, plentythat there of mentrue, as the defendant wereIt is

theory negligence respectof in thatanywork;for the butavailable
pointThe submittedfrom consideration.expressly excludedwas

of hisforeman, positionthe becausewhetherinstruction wasby this
ought authorityhis andknowledge, to have exercisedsuperiorand

anthe occurrence of such accident.opportunity fortheprevented
so, plaintiffthe theor whether methodhe should have doneWhether

foremantacitly by the washave been endorsedshouldadopted
might have eitherjury. Theyfor the foundquestionpeculiarly a

plaintiff’sthe lino of en-have forbiddenthe foreman shouldthat
the foremanrequiredin it care whichdeavor, participationor that

roll.the end of the Thehe lifted forward instruc-failed to use when
of these views for theexcepted merely served to submit onetotion

jury.of theconsideration.
groundopen objection upon the that thetoNor the instructionis

work, theof this method of since statuteplaintiff the riskassumed
accept pro­not theaway employersfrom who dodefencetakes this

1911, 163, Railroad,s. v. 772;c. Nawnof the act. Lawsvisions
299,N. H. 305.

Exceptions overruled.
All concurred.

Hillsborough,
29, 1918.June

v. The White MountainCrowtherWilliam
Company.Freezer

finding thoughby maya view a itsupplemental evidence furnished warrantThe
solelyfinding testimony.thecould be made on oralsuchdoubtful whetherbe

exceptingpartyprejudicial tends to sustain the claim of thewhichis notEvidence
adversary’ssupport claim.not tend hisdoes tothereto and

brought employers’ liabilityunder the andCase, negligencefor
1911, 163), damages(Laws c. to recovercompensation actworkmen’s

a insplitting blocks with saw theinjuries received whilefor
accepted provisionshad thedefendants notmill. Thedefendants’
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by jury plaintiff. juryact. Trial and verdict theof the for The
sawing-machinea plaintiff injured.took view of the on which the was

plaintiff’s upon proper instructions,The claim is based oflack and
uponthe sawing-machinethat which he worked was defective.

excepted juryThe defendants to the submission to the of latterthe
question, portion charge relatingthe of theand to thereto. The

of theexcepted plaintiff relatingdefendants to evidence to the
of machine. inappeardefective condition the Other facts the

opinion.
September term, 1917, superiorTransferred from the of the court

by Marble, J.

(Mr. orally),Lucier Lucier for theDoyle plaintiff.v.

Streeter, Demond, Sulloway (Mr.& PiperWoodworth Jonathan'
theorally), for defendants.

Plummer, exceptionsJ. The defendants’ to the of theaction
court, in submitting jury sawing-to the the issue as to whether the

defective, charge relatingtomachine was and the of the court there-
questions anyto, raise the for determination whether there was

upon the findjuryevidence which could that the machine was defect-
ive, and, so,if that defect or thedid cause contribute to cause
accident.

by plaintiff sawing-the thatIt is the saw-arbor of theclaimed
machine, bearings,inat the time of the accident was so loose its that

even,run true and but wabbled an extentsaw did not to such asthe
defective,it and that such defect was instrumental into render

causing injury. The evidence the ofhis of officers the defendants
eighth play bearingsinch inthat an of an of the saw-arbor itsshowed

anmuch, playtoo that with such amount of the saw would notwas
steadily likely theymorego so and would be to bind. While did

saw'wabbled, testimonythat the character of theirnot admit the was
tendency proveit to that it did. At the viewsuch that had some
by jury, appearedthe taken the it that the saw-arborof machine

bearingsinuploose that it could be lifted its until it rattledwas so
in the same at timeup The machine was condition theand dovha.

The.plaintiffit was when the view was taken.of the accident as
sawing eight length, holdinginthat he was a block inchestestified

position, that theit in a vertical and accident occurred as follows:
“Q. IWell, jury happened? Why, just pushedtell the what A.
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jarringthe when there was a sound and theup to sawthe block
Iagain,then and all could seestopped and started was blood.saw

Q. thatanythingor not the did to thatwhether saw blockState
Iexcept cut anholding Why,to it? A. have idea that ityou were

saw;it the have itinto must twitched aroundhave twitchedmust
the saw.”into

affirmativelyjuryif the find oncould the issuesIt is doubtful
case,in the thatupon the oral evidence but evidencepresentedhere

mighttheby the evidence furnished at view warrantsupplemented
say it not.we cannot wouldfinding, andsuch a

jurycontend that the would not have sufficientdefendantsThe
testimony toexpert sawing-determine that theknowledge without

defective, that asor a defect such claimed wouldwas con-machine
thinkthe accident. We do not this contention isto causetribute

or complicatedare not intricate inSawing-machinestenable.
inoperation, theyand are common inor usetheir construction

community. composed intelligent,The ofevery jury expe-nearly
ordinary life, engagedfrom of andtaken the walks inmenrienced

knowledgegeneralhave a thewould ofpursuits use andvarious
maysawing-machines. Theoperation of view' have furnished a

evidence, and apparently did. Thispart of the court doesvital
strong convincing was,and thathow evidence thenot know but

and, therefore,fully character,informed of itsjury were this is
judgment experiencepeculiarly a where their and shouldcase be

Lyman Railroad,issues involved. v.to determine the 66invoked
242,200; Railroad, Construing70 N.N. H. Whitcher v. H. 248.

favorably plaintiff (Lyman Railroad,for thethe most v.evidence
supra) uponcannot be said that there which theit vas no evidence

plaintiff.jury employeesthe of the defendants’could find for Two
and toby plaintiff,who on saw the allowedworked the were called

substance,in were twotestify. Their that theretestimony, was
upon being othersaws one while thesawing-machine,used the used

badly,was that and othersharpened, one them ran veil theof
theybadlythat the one and Butwhich ran would bind wabble.

daycould not on ofremember which saw the machine on thewas
them, however,the accident. One that a fewof stated he sawed

bind,that noday,blocks and the saw and he had troublethat didn’t
with it then. Theexcepted.this evidence the defendantsTo.

any purpose.evidence of one of these was forwitnesses immaterial
It thewas clear that he not remember which was ondid saw

accident,ofdaythe the and he no statementmachine on made
VOL. LXXIX. 5
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any aswarrant inference to whether the sawthat would that ran
badly was in use. His evidence was valueless forwell or either

testimony of the other witness wasparty. immaterial,The farso
plaintiffthat aid the infurnishing any proof securingwouldas a

hand, prove,the it did tend toverdict. On other as byclaimed
brief,in thattheir the saw whichthe defendants ran well was on

of the accident. Itthe machine at the time cannot be asserted
defendants,this to the itprejudicialthat evidence was for furnished

proof supporttheir claim and none tosome to sustain that of the
any groundplaintiff. exception disturbingdoes not affordThis for

Wentworth, H. 122;Parsons v. 73 N. Bunker v.the verdict.
131; Blanchard,H. Proctor v. 75 N. H.Company, 75 N. 186.

defendants, bearing uponexception rightsAn of the the theof
ifplaintiff, he were found to be a volunteer the heat work was

accident,in of hasengaged at the time the not been referred to in
argument,brief or oral and is notthe defendants’ understood to be

upon.relied
Exceptions overruled.

All concurred.

Grafton,
29,June 1918.

Clough GeorgeAugustus a., Ex’rs, Ap’ees, Wilton,v.M. &
Adm’r.

2, probateS., 200, appeal allowings. an from a decree a willUnder P. c. must be
, sixty days day appealonwithin exclusive of the which the filed.claimed is

appeal byprevented claiming may petitionfrom an aOne who is mistake of counsel
S., 200,relief under P. c. ss. 7-9.for

■ Appeal. probateProbate The court the willallowed of Ella A.
3, 1917,Higginson appealedon March and the defendant from that

plaintiffsMay year.decree on of that The3 moved to dismiss
appeal sixty daysbecause the was not claimed within after the decree

appealed by Sawyer, J.,from made. Transferredwas without a
term,May 1918, superiorofruling, from the the court.

Drew, Oakes, forShurtleff, plaintiffs.Morris & the

(ofGeorge Massachusetts),and F. ShermanW. Pike Lawrence for
the defendant.


