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An instruction to the effect 1911,that under longerLaws c. 163 servants no as-
employmentsume the risks incident to their employmentif such is within

statutory classification, openthe objectionis not to the languagethat such
implies plaintiff maythat proofthe recover without of fault on the defendant’s
part contributory negligenceor that notis a defence.

dangerIf thoughthere is that technicallyan instruction mightcorrect mislead
jurors unacquainted legal phraseology,with further instructions should be

exceptionrequested; a mere givento such an instruction as cannot avail.

Case, negligence,for 1911,under Laws c. 163. by juryTrial and
plaintiff.verdict for the

plaintiff fellow-servant,The and a millMatteau, layingwere a
floor, havingand spikeoccasion to remove a from a plank, laid the
plank plaintiffacross some floor timbers and the uponstood one end

plankto hold the while Matteau struck a blow to spikeremove the
oppositefrom the end. The blow was so struck dislodgeas to the

plank plaintiffand cause the Uponto fall. cross-examination the
plaintiff testified, only thing“The I know about the blow is when Mr.

it IMatteau struck was thrown to Upon redirect,the floor.” he was
asked, “You know that he did straightnot strike upon spike?”the

“I didn’t;and answered: know he he didn’t hit a blow;direct he hit
plankthe on the side and caused swerve;it to plankotherwise the

was,would have remained where it if straight,a direct blow had been
given.”

The defendant’s motion for a directed subjectverdict was denied
exception,to and followingthe juryinstruction to the was also ex-

cepted to: that act 1911,“Since c. passed,[Laws was servants163]
longerno assume the risks incident to employment,their when

employmentthat comes within the classification which this statute
covers.”

Januaryfrom the term,Transferred 1918, superiorof the court
by Sawyer, J.

BelangerCyprien and ames E. Banigan,J. J plaintiff.for the

Jones, Warren, (Mr.ManningWilson & orally),Wilson for the
defendant.
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upon thefor a verdict restsThe motion directedPeaslee, J.
plaintiff’sthat the fellow-servantis no evidenceclaim that there

dislodge plank theblow as to a on whichsuch anegligently struck
plaintiff’sthe substance of the testi-standing. Butplaintiff was

ifplank would not have been disturbed thebeing that themony
can-proper one, the defendant’s contentionhad been ablow struck

an effect to the existence“The inference fromnot be sustained.
usually proper unquestion-as to beoperation of a cause is soor

Ev., (2).Wig. s. 436able.”
law itexception was taken states the asto whichThe instruction
Railroad,in this state. Nawn v.been understoodhas heretofore

72,N. H. It is305; Company, 78 75. now299,N. H. Cantin v.77
gave juryiterroneous because the tourged that the instruction is
defence,contributory negligence is not a becauseunderstand that

assump-application of the doctrine ofit took from the defendant the
by statute,inparticularsin not described or covered thetion of risk

might showingimplied recoverythat there be a withoutand because it
to be in fault.the defendant

customary legaluse of in this state toIt has not been the terms
speak negligence plaintiff as a risk which he assumes.of the of the

used,Assumption risk, implies of aof as here the existence cause
inplaintiff. partIt reference to fault on the ofoutside the is used

another, chargeablea thatand as an answer to claim the defendant is
duty plaintiff. Atwith such fault as a breach of a owed to the common

law, negligence fellow-servant,plaintiffwhen the shows the of a the
upon legal propositiondefendant relies the that such risk was assumed

on, by plaintiff. plaintiffnegligenceor taken the But when the of the
shown, the defendant not add an theis does inference of thatlaw

plaintiff duty. Beingassumed the risk of his own fromdereliction
already, byhis it is difficult to see how it could be taken on him. He

by origin,cannot assume that which he created. As isit is his there
legal adoption.no byoccasion to resort to a fiction and treat it as his

servant,short, assumption risk,In of used inas the law of master and
solely plaintiff complaint.relates to faults of which the It is amakes

defence, part plaintiff’snot a of the it in thecase; and is so stated
principal upon by Ry.thecase relied defendant. Seaboard Air Line

Horton, 492,v. 233 U. S. 503.
Pernod, Rep. 723,International Mills v. 244 Fed.Cotton is also

uponrelied to the respect,show that instruction is erroneous in this
injury ordinaryofsince “the risk from his own failure to suchexercise

necessary an danger arising progresscare as is to avoid obvious in the
VOL. LXXIX. 8
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Ib.by employee.”of the 725. Whilethe work is a risk still assumed
interpreta-in our ownthe result accordance withthere reached is

stated,statute, given not. As beforetion of the the reason therefor is
primarily,recoverya it is hisplaintiff’s negligence bars becausethe

it.and not he assumesbecause
assumptionabolishsuggestedIt is statute does not thethat the

the isordinary risks,of and"that instruction erroneousknown and
the ofassume riskfor this It has said that “servantsreason. been

of their master’s instrumentali-dangers incident to those conditions
duty.”no Goodale v.only in which owes themrespectties to he

duty in such a arisesYork, 454, legal74 lack of caseN. H. 455. The
situation, legaland fictionknowledge of the theplaintiff’sfrom the

Olneyhe knows.risk of faults of whichagrees-that he io assume the
theory presupposes faultRailroad, 427,v. The whole71 N. H. 431.

nothingdefendant, plain-is for theparton of otherwise therethe the
impliedtiff hisbyto assume contract.

conclusion as topossibleis course to come to the defendant’sIt of
by application of the state-meaning of an inversethe the statute

— theYork,in conclude that as mastersupra,ment v. toGoodale
assume,duty which,theyas risks thereforeowes his servants no to

negligence,and since there is nonegligent,as to he is notsuch risks
by reason-the statute. Suchassumption of the risk is not abolished

“Assumption of riskrule that ising runs counter to the well settled
(Olney Railroad, supra), andpurely woulda of contract” v.matter

legislature de-nullify provision statute. When thealso the of the
by the master’sanyas in instrumentalities causedclared that to defect

have assumed the risk”be held tonegligence “the workman shall not
(Laws 1911, 163, 2), change existingto the law. Therec. s. it meant

assumptionof ofunderstandingno that the doctrinelegislativewas
theoryof a that where theappliedrisk would be as before because

duty, negligence, parton theno of orrisk is assumed is breachthere
assumption of riskof that isthe defendant. It was understood

defence, indicated, the statute is to bematter in before andas
given accordingly.effect

conception erroneous,waslegislativeIf it thiswere conceded that
upon negligenceit In cases basedwould not the result. certainaffect

the risk.”to assumed Thisplaintiffthe not be held have“shall
parties to be settled asrightsin of the aremeans that such suits the

assumptionlaw, of ofthey with the doctrinewould be at common
theory is this abolishes arisk Whether the true thateliminated.

existingof faultby an of theimpliedtheretofore release the servant
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amaster, implied contract createsabolishingor the servant’sthat
master,duty of thegivingsituation a theretofore non-existentrise to

doctrinelegislative beingis mandate that theimmaterial here. The
duty to deter-of it the of the courtapply,assumed risk shall not is

had neverrights parties thoughas that doctrinemine the of the
interpretingexisted, bylegislativethan defeat the intent sorather to

nullifyin and the statute.the discarded doctrine as to retain it force
doctrineThere in the of theis no merit the contention that subtleties

by plainofdeepare so cannot abolish it the uselegislaturethat the
language.

liability where no faultAbolition of this defence does not create
proved. sugges-Theemployeris It not make the an insurer.does

by jury mean thatmighttion that be taken the tothis instruction
risk,plaintiff arising ordinaryinjurythe could recover for an from an

shown,and founded.any beingwithout fault of the master is not well
plaintiff employment;The does not assume “the risks incident to” his

non constat that the defendant is liable for those risks. The instruc-
merely plaintiff’stion jurytells the what will not defeat the case.

say plaintiff.It does not athat lack of a defence makes case for the
question legal accuracyThe here the of the instructionrelates to

given, sufficiencyand not to its to cover the whole case. The case
reports merely excerpt presumedan charge,from the and it is to be

jurythat the were also instructed that the defendant’s fault must be
Railway,shown. Haskell v. N. H. But if this not73 587. is assumed

true, reportedto be the defendant is no better off. If the instruction
is to stand alone it is a correct statement of the law because the term

employment” commonly“risks of the or “risks of the service” is
involving duty,used to describe situations a dereliction from rather

ordinarythan the which after carechances remain has been used to
make the situation a one. of injury arisingsafe It is the chance out

agreed bear, paidof some want of care. “The servant has to and is
bearing service; strangerfor the risks to theincident the has not

an agreement, paid bearingmade such and is not for such risks.”
Railroad, 225,42 ordinary dangersv. N. H. 239. Of course theFifield

situation, remaining spite care,of the in inof the exercise of due are a
by strangerassumed the and thesense servant alike. But these are

not “the risks incident to the to whichservice” reference is made
assumptionwhen the law as to a servant’s of risks is stated. The

technically If danger mightinstruction is correct. there was that it
jurors unacquainted legal phraseology,withmislead the defendant

should have asked for further Railway,instructions. See Simoneau v.
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N. exception78 H. 363. A givenmere to the instruction cannot avail.
Sawyer, 70, 71,Nadeau v. 73 N. H. and cases cited.

defence,While is may merelyit true that a statute limit this as the
Ry. Horton,federal act considered in Air 233Seaboard Line v. U. S.

does, may492 wholly byit be action. And thelegislativeabolished
may accomplished bylatter result be to thatgenerala declaration

by possibleeffect or an of allenumeration instances which includes
application.cases for its The defence here abolished as to allis

injuries growing “any specifiedout of cause in this As thissection.”
brought statute, necessitysuit is one of theunder the it is of for

therein,faults has beenenumerated as to all of which this defence
away.taken

open objection impliesThe instruction is not to the that it that the
plaintiff may proof part.recover without of fault on the defendant’s

contributory negligenceNeither it is a defence.does declare that not
merely inIt states in short form the of statute as heldeffect the

assump-Railroad,v. 77 N. H. 299. In suits under the statuteNawn
tion of risk has been abolished.

overruled.Exceptions
All concurred.

Coös, )
3,Dec. 1918.

H. Cross v. Berlin Mills Co.Frank

grant, by extending stream, rightthe owner of land to the thread of a ofA the
logs, necessarily rightto erect and maintain booms for includes the to make

reasonably necessary properthesuch use of bed the stream as is for theirof
booming; and, building maypiersifand useful the of to which the booms be
reasonably necessary right bypurpose, passesattached is for such such the

grant, personal grantee partas a tonot accommodation the but as a of the
grantor’s real estate.

reported, presumption chargeevidence has not been the is that thethe■Where
uponof the court was based sufficient evidence.

• premisesphotograph represents questiona condition of the in at aaWhether
jury preliminaryperiod to be use to atoo remote or too indefinite of the is

question for the trial court.of discretion
may groundthe of remoteness andevidence have been excluded on theWhere

not whether the exclusion was as a matter of law or as a mattercase does show
presents questiondiscretion, exception no of law.an to the exclusionof

byAction, damages plaintiff’sto the land caused the defendant’sfor
a boom usedunreasonably flooding by floatingthe same means of for

by jury and forAndroscogginin river. Trial verdict thelogs the


