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N. exception78 H. 363. A givenmere to the instruction cannot avail.
Sawyer, 70, 71,Nadeau v. 73 N. H. and cases cited.

defence,While is may merelyit true that a statute limit this as the
Ry. Horton,federal act considered in Air 233Seaboard Line v. U. S.

does, may492 wholly byit be action. And thelegislativeabolished
may accomplished bylatter result be to thatgenerala declaration

by possibleeffect or an of allenumeration instances which includes
application.cases for its The defence here abolished as to allis

injuries growing “any specifiedout of cause in this As thissection.”
brought statute, necessitysuit is one of theunder the it is of for

therein,faults has beenenumerated as to all of which this defence
away.taken

open objection impliesThe instruction is not to the that it that the
plaintiff may proof part.recover without of fault on the defendant’s

contributory negligenceNeither it is a defence.does declare that not
merely inIt states in short form the of statute as heldeffect the

assump-Railroad,v. 77 N. H. 299. In suits under the statuteNawn
tion of risk has been abolished.

overruled.Exceptions
All concurred.

Coös, )
3,Dec. 1918.

H. Cross v. Berlin Mills Co.Frank

grant, by extending stream, rightthe owner of land to the thread of a ofA the
logs, necessarily rightto erect and maintain booms for includes the to make

reasonably necessary properthesuch use of bed the stream as is for theirof
booming; and, building maypiersifand useful the of to which the booms be
reasonably necessary right bypurpose, passesattached is for such such the

grant, personal grantee partas a tonot accommodation the but as a of the
grantor’s real estate.

reported, presumption chargeevidence has not been the is that thethe■Where
uponof the court was based sufficient evidence.

• premisesphotograph represents questiona condition of the in at aaWhether
jury preliminaryperiod to be use to atoo remote or too indefinite of the is

question for the trial court.of discretion
may groundthe of remoteness andevidence have been excluded on theWhere

not whether the exclusion was as a matter of law or as a mattercase does show
presents questiondiscretion, exception no of law.an to the exclusionof

byAction, damages plaintiff’sto the land caused the defendant’sfor
a boom usedunreasonably flooding by floatingthe same means of for

by jury and forAndroscogginin river. Trial verdict thelogs the
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plaintiff’sIt landbydefendant. admitted the defendant that thewas
alleged, damage resulted, thewas overflowed at time that and thatthe

logs jam piersdefendant had in the which formed a at one of theriver
in opposite plaintiff’s premises. pierthe river the locatedThe was
near center the to to.the of stream and was used attach the boom

damageThe contention of defendant was that the was attributablethe
unusuallyto highan flood and not to its maintenance of the boom.

years agoinpiersThe defendant erected the some twelveriver
opposite plaintiff’s rightthe the do aland and claimed to" so under

Pingree. 1877, Ordway,deed from Coe and& In October Dustin
being conveyedquestion,then the owners of the land in to &Coe
Pingree, assigns, flowagetheir and ofrights byheirs certain means of

dam,a rightand also and“the to erect maintain a boom or booms on
or premises any pointacross the river in front of or insaid at other

neighborhood river,the or on the con-thereof above below so far as
premises, logs thereby.”cerns said and to boom and detain Sub-

sequently, plaintiff acquired rightsthe title to land subjectthe to the
conveyed to Pingree by Ordway.Coe & Dustin Theand defendant

Pingree by Julyits 31,derives title from Coe & dated 1903;deed this
flowage right’sdeed the boomcovers and above described.

plaintiff requested charge rightsThe court to jurythe the that the
by Pingreeclaimed the under thedefendant Coe & deed are an ease-
grossment in unassignable,and as such are and thetherefore that

acquired nothing by requestthat deed. This was denied.defendant
plaintiff excepted. plaintiffand excepted chargethe The also to the
Coe Pingree gavethat the & deed “the defendant ... an easement

or privilege in plaintiff’s premisesthe have premisesto his affected
by thereby detained,a and logs onlyboom but longso as the boom
was maintained in a reasonable and manner”;careful “ifand that

pier piersa reasonably necessaryor were and incidental to the main-
booms,oftenance a boom or then the deed im-byalso carried

plication against plaintiff’s premisesthe the right to anderect
necessary piersmaintain such properand suitable of construction,

reasonablyand arranged.”located and
opinion.Other facts stated in theare Transferred from the

term, 1917, superior byof the Allen,December court J.

George (Mr.Goss James& and F. Rich orally), plaintiff.Goss for the

Drew, Shurtleff, Morris & and DaleyOakes Sullivan (Mr.& Morris
for theorally), defendant.
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plaintiff’s position,The thatWalker, J. the deed Coe &to
conveyed merely inPingree grossto them an easement to maintain

oppositea boom in land for purposeor booms river his the ofthe
floating consequently that itlogs, assignable,and was not cannot be

right expressly grantedthe to them•sustained. As was “their heirs
notassignsand forever” and it was otherwise limitedas or modified

by deed, argument requiredinlanguage supportother the no is in
proposition; partiesthe that toof the the deed con-understood it

veyed assignable right. grantor’san Theinheritable and intention
(Fowlerclearly given Kent, 388)thus must effect v. 71shown be N. H.

principle publicthere is some rule of law or some of policy,unless
argumentthat itrenders unenforceable. The is advanced &that Coe

right ordinaryunder their deed is not an easement in feeJPingree’s
to attached,is no dominant estate which it isbecause there and that

personalprivilege right grantees theyis a or to theit therefore which
another, although bytheirconvey grantor aptcannot to language

powerfullattempted to invest them with of alienation. At the
might anciently,havepresent day, however it been it is difficult

assign practical convincinga or a proposition.to reason for such
granteein theof a dominant estate wouldThe absence seem to afford

why grantor’s capacity conveytothe anlittle reason easement should
unassignable right. But mightto an whateverbe limited conclusion

anafter historical examination the subject,entertained of it isbe
definitely questionthe inunnecessary to determine this case. For

conveyed part grantor’sa valuable and inherent of thedeedthe real
presumably toextended the middle of river;which the itestate

rightwith the togranteethe erect andinvested maintain booms
use the surface of the forto river the floating logs.and oftherein

necessarilyand maintain boomsto erectright rightincludes theThe
theuse of bed of the stream as is reasonably necessarymake suchto

—booming logsofand useful the purposeessentialproperthe offor
inpiers river,buildingthe of the to whichIfgrant. the boomsthe

necessaryreasonably purposeis for themay be attached of render-
passeduseful, right byand that the merelysecure deedthem noting
granteetheaccommodation to but partas apersonala of theas

Webster,v.estate. Gardner 64 N. H. 520;real v.Whitegrantor’s
right38. It was aN. H. to use the bed of68 the streamCompany,

permanentof structures and to derivesupport therefrom suchthefor
result frommight prosecutionas thebenefits of the busi-pecuniary

adjacentlogs in the river grantor’sto thetransporting premises.ofness
a real rightdeemed to bebeen estate inhasrighta the nature ofSuch

14.Wash. Easm.a prendre.profita
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very point;in it wasEngel 448 muchAyer,The case of v. 85 Me. is
by notconveyed deed isthere boomsrightheld that the to maintain

which wasan in the landmerely profitableeasement but a interest
in-boomsassignable, right“the to maintainsayingthe court that

piers on the soilstakes, posts and erectrightvolves the to drive set
composeof thepurpose securing logsof the whichthe flats for the

of the fiatsbooms. ... In full extent of exercise the entire areathe its
purpose, itmay logs. and for such abe covered with At such times

premises. ‘Such a useof thepracticalinvolves dominion and control
... It is aprofitableof one.another’s land must be considered as a

gain.’ofpurposeit theappropriationdirect and continual of for
Maxwell, supra.”v.Littlefield

grant to defendant itsIf in to thepurportedthe deed had terms
in river a structureto erect the stoneassigns rightsuccessors theand

doubt could bepurpose,or no reasonablebuilding for some useful
be anpass.would It wouldassignablean interestentertained that

grantee.privilege personal to thein not a mereinterest real estate and
inright maintain booms thedefendant’s toFor the same reason the

in realpiers is estatesupported together byor held an interestriver
Pingree. positionThisbyit of Coeconveyedwhich the deed &was to

authorities, following:theby many of which areis somesustained
Harris, 59;113 Mass.Allen, 459; Amidon v.Burbank,Goodrichv. 12

380,Mayor Law, 392;125 N. Y.Mockley, v.482;Poull v. 33 &c.Wis.
Lord, 83;48492; Hill v. Me.Buchi, Eq.v. 72 N. J.Standard Oil Co.

ofCarter, 21, The case BeachFishing Co. 61 Pa. St. 39.Tinicum v.
by authorityis not an529, plaintifftheMorgan,v. N. H. cited67

351, inferentiallyagainst result, Wheeler,60 N. H.this while v.Wilder
authorityis an for the defendant.

no that theplaintiff that there was evidencecontention of theThe
necessary properreasonably for thepiers inerection of the river was

in-conveyed that that fact cannot berightthe andenjoyment of
existence, questionis aof itsin of direct evidenceferred the absence

and,reported inThe evidence is not suchpresented by the case.not
uponbasedchargethat court’s wassituation, presumptiona the is the

EmeryChase, 135; v. Rail-61 N. H.evidence. Rowell v.sufficient
reasonably necessary, thoughis notroad, H. 434.67 N. Whatever

ordinarilyeffective, passesgranttheessential, makeabsolutely to
Hutchins, 117, 124; Engel Ayer,N. H. v.by Horne v. 71implication.

supra.
inplaintiffof he stated substanceDuring cross-examination thethe

represented and thehim his meadow riverphotograph shownthat a
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. which land, piers represented it,had overflowed the inthat no were
6and picturethat he did not the Subjectknow when was taken. to

exception, photographthe in Ifwas admitted evidence. it tended to
prove, conténded,as the in highdefendant that times of water the
plaintiff's piers river,land was inoverflowed when there were no the

mightit be material evidence for the defendant on the whetherissue
piersthe representedcaused the overflow. it aWhether condition of

the periodriver at a too remote or too indefinite to be of use to the
jury preliminary questionwas a of for the court to deter­discretion
mine, which appear improperlydoes not to beenhave exercised.

Atkinson,Pritchard v. 367; Boston, ante,69 N. H. Parker v. New 54.
plaintiff exceptedThe also to the exclusion of evidence which it is

mightconceded groundhave been excluded on the of remoteness.
The doescase not show whether it excluded awas' as matter of law
or as a matter of excep­discretion. Under such thecircumstances

presentstion question Hosieryno of Hodgson,law. Union Co. v.
72 N. H. 427; Hamlin,Lambert v. 138; Railway,73 N. H. Foss v.
73 N. H. 246.

■Exceptions judgmentoverruled: on the verdict.

All concurred.

Coös,
3,Dec. 1918.

Players EnglandFamous Film Co. of New

v.

M.Jacob Salomon.

performance preventedIf directlythe of indirectly bya contract is or the act of
promisee, non-performancethe its will be excused.

If one purpose,furnish to another for hire an article for a certain there anis
implied warranty reasonablythat it shall be purpose.fit to use for that

op Law,Plea to recover seven hundred fiftyand dollars for a
picture by jurymoving film. Trial and verdict for the defendant.

plaintiffs himThe a contract with themade defendant to furnish mov-
pictureing films. The fourth clause of the contract, only partthe

action,material to this was as “Itfollows: is understood that no title
ownership any films, reels, personalor to of the or property anyof

description passshall under this agreement, but shall remain un-


