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Belknap,
7, 1919.Jan.

v. Bunker.Harriman, Ex’r,E. AmandaIsaac

might donatiodelivery constitute awhichmade circumstancesWhen is under
dependsgift uponvivos themortis, gift a intera such orcausa whether is

of the donor.intention
immediatelygift andshould take effectis that thethe donor’s intentionWhen

delivery time,complete at the thegift by unconditionala andthe is executed
extremis, expects die die of that illness doesto and doesfact he inmere that is

giftvalidity gift interthe vivos.not affect the of as a
testifysurviving partyS., 224, 17,permitting to where otherwisec. theP. s.Tinder

byfullymay informed himinjustice done, wasthe fact that the executorbe
findinga thatupon he not sufficient to sustainof the facts which relied is

testifymay by allowing to the soinjustice him to as matternotbe done
communicated.

illegal part executed, not its aidin the law will lendan contract has beenWhere
any part the hasdone enforce of contract whichto undo what has been or to

fully performed.not been
money belong estate,by alleged to heassumpsit to thean to recoverIn executor

express payment;implied to evidence thatpromise or makemust establish a
bymoney belonging paid tothe was him the defend-once to deceased over

promise repayment.not a ofant does establish

by a sav-Assumpsit, money drawn the defendant fromto recover
uponbank written order.ings the testator’s

follows:by court, which found the facte asTrial the
Edgar StockbridgeP.‘plaintiff willThe is executor of the last of

Sunday, 19, 1916,21, November Stock-who died November 1916.
Savingsbridge gave upon the Farmers’the defendant his bank-book

signed by himday andof with an order written thatBank Pittsfield
Pickering directing paythe bank to thepresencein the of one J. C.

Monday, 20, onedue on book to the bearer. Novemberamount the
Greenshield, defendant, presenteddirectionemployee byof the heran

bank, paidand to herbook and to the and collected overthe order
testator, 19,The on told the defend-proceeds, $699.70. Novemberthe

payit hismoney on in the bank and from toget depositto theant
services, burial andtaxes, a bill for the testator’sdue Greenshield

Pickering, witness, presentthe a and toexpenses, make Mr.funeral
and defend-the balance between herself Greenshield. Thedivide

$57.49 topaid the and bill for services and the executorant taxes
toexpenses $101.and which amountedthe funeral burialtoward

Sunday thedrawingact of the on was not to disturbanceThe order
thought by Stockbridgemight reasonably have beenof others and
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necessity physicala work of in Stockbridgeview of his condition. was
by daysconfined to his bed the illness from which he died twothen

later.
anticipation earlyIn of his death he intended to make the defend-
gift moneyant a of except chargesthe without limitation the above

giftmentioned. He was of sound mind. The was reasonable and
voluntary. thereuponThe court found as matter of fact and ruled

gift $699.70as matter of law that the theof was not a donatio causa
mortis, being giftthere no wherebyreservation the was to fail if the

illness, gift vivos,donor recovered from his but was a inter the title
possession being absolutely parted by time;and with the donor at the

gift charged paymentand that the was with the of certain indebted-
ness, gift Pickering,to Mr. and charges,a the funeral and burial and

plaintiff unpaidfound a verdict for the for the amount of the funeral
$43.51.expense, plaintiff exceptedand burial The findingto the

ruling gift giftand that the was a inter vivos.
suit,bringingPrior to the of the counsel for the executor made a

upon money.demand the for the return of thedefendant Subse-
voluntarilyquently fullyshe called at his office and himinformed

as to the transaction and conversation between and de-herself the
Her writing signed by her,ceased. statement was reduced to and a

copy being given her. Counsel took the statement to aid in the
preparation being clearlyof the case and the court opinionof the

injustice done,that would be if the defendant testify,did not admit-
testimony subject exception by plaintiff.ted her to the Transferred

Sawyer,by J., term, 1917, superiorfrom the October of the court.

A. M. (byEdward Lane and Frank brief orally),and forBeckford
plaintiff.the

orally),Martin Howe Howe for& the defendant.{Mr.

Parsons, giftC. J. A donatio causa bymortis is one made the
apprehension death,donor under of duringrevocable ofthe lifetime

donor,the and which will revert to him in case he shall survive the
perildonee or shall be delivered from the of death in made;which it is

distinguishing giftwhile the feature of a inter vivosis that it is un­
goesconditional and into immediate and absolute Ineffect. the

partlatter the donor to allcase intends with control and dominion
property. Cochrane,Blazo 585, 587,over the v. 71 N. H. 588; Emery

Clough, 552;N. 42Spaulding, 114,v. H. Reed v. N. H.63 119. If-
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delivery mightis made underthe circumstances which constitute
mortis, gift gifta donatio causa whether the or a inter vivosis such

upon ofdepends necessarythe intention the donor. It is not that
by express qualificationthe condition should be declared an accom­

maypanying delivery. attendingthe be circum­It found from the
ordinarily implied gift byand will bestances where the is made a

apprehensionin of of beingdonor death. But the intention the donor
byof thefact, competentis to be found trier of fact from all theone

presented. H.Cochrane, 585;evidence Blazo v. 71 N. Kenistons v.
Sceva, 24,54 H.N. 37.

it that it wasWhen the intention of the donor that theappears
gift immediatelytake gift byshould effect and the was executed a
complete delivery time,and theunconditional at the mere fact that

expectsextremis, illness,is in to ofthe donor die and does die that
validity gift,does not affect the of the it is in a giftbecause casesuch

giftvivosand not a Jourdan,inter causa mortis. v. 79Wilson Miss.
hopeany recovery may regardedThe of of133. absence be as evi-

dencing an pass absolutelyintent that the title preesenti.should in
Maurer,Henschel v. 69 Wis. 576.

presentthe court havingIn case found the fact giftthe that the
limitation,without absolute, correctlywas was ruled as ofmatter
giftthat exceptionlaw the was inter vivos. toThe this finding and

ruling is overruled.
plaintiffThe calls toattention the fact that the transaction under

investigation place Sunday. Iftook on for that reason giftthe was
plaintiff helpedvoid, the is not because he not take advantagecould

illegalof the conduct of his testator. gift,The contract of if there
contract,awas such was executed. In such case the law leaves the

parties where it finds and willthem not lend aid toits undo what has
any partbeen done or to enforce of the contract which fullyis not

performed. Williams,Thompson v. 58 N. 248.H. So far as this
by plaintiff goesclaim the it is unnecessarytherefore to consider

findingthe thatwhether of fact the transaction was not to the dis-
of others can sustained (George George,turbance be 27,v. 47 N. H.

35) necessitywhether fact ofor the which is not found could be found
from the evidence. The defendant objectdoes not on groundthis to

offor the balance the charges againstthe verdict funeral found her.
ofthe void character the ifWhether contract established would affect

materialityor the of thethe verdict fact that the contract was made
upon Sunday, upon maythe which upon,facts be found trial,another

considered.is not
yol. 9lxxix.
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224, 16) party, where theBy (P. S.,statute c. s. the adversethe
incompetent occurringis an is not a witness to factsexecutor,other

testify.deceased, tothe of the unless the executor elects solifetime
may testifyBy following party permittedthe tothe section adverse be

injustice maybeclearly appearsit to court donewithoutwhen the that
S., 224, pro-testimony party.of P. c. s. 17. Under thisthe such

permitted testifygenerallyis to as to matterspartyvision the adverse
occurringalthoughwhich could not haveto the deceased testified

testifying as facts which thein his lifetime and excluded from to as to
N.Legro,been a Howie v. 78 H.deceased could have witness.

325, 326.
testimony uponofexceptionThe the admission the defendant’sto

prevent injusticenecessarywas togroundthe that such admission
There in the case to take itfinding nothingtransfers the of fact. is

If had made defendant a.ordinaryout of rule. the executor thethe
deposition he toby taking therebywould have electedwitness her

testify right objection. The would havewaived all of defendantand
Cady,under 16. Barrett v. 78competentbeen a witness section

430; N.Clark, Bass,76 N. H. Palmer v. 69 H.60, 65;N. H. Clark v.
.300­

no was made to take the defendant’spresentIn the case effort
apply.The cited do not is evidence that thedeposition. cases Nor

fullyor thethe executor his counsel of factsdefendant informed
mayfinding injusticea thatupon she relied sufficient to sustainwhich

repeat on what she tolddone she is not allowed to the standbe if
suggestion any compulsion, fraud,is of deceit orcounsel. There no
part counsel,on of the executor or if evidenceimproper action the his

finding injustice.tend to sustain the of Itof that character would
duty of toinquireto been the the executor to as thewould seem have

after claimedpropertyto of the testator found his death to betitle
Inquiry of the claimant as to of her titleby another. the nature

duty wrongof oran excess a to the claimant. Thecannot be held
voluntarily theinformed executor as to the facts. Hisdefendant

had it could made a witness.if he deemed advisable have hercounsel
equitable rightgivenot call her does not her an todecision toHis

if hadtestify. the would have been the executor usedWhat result
signed at the trial isstatement not considered. Noth-the defendant’s

attempted. exception testimonyThe to the ofthe sort wasing of
isdefendant sustained.the

aside from tothere evidence that of the defendantwasWhether
plaintiffnotgift appear.of bank-book does But theabsolute thethe
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necessarily judgment if were none.would be to therenot entitled
propertytitle toproceedingThis is a to establish the defendant’snot

assumpsit by theexecutor,of the but isthe deceased in the hands of
Tomoney belongshe claims to the estate.executor to recover which

express, implied, pay-or makepromisea torecover he must establish
money belonging to the de-propertythat or oncement. Evidence

by the in his lifetimepaid over to .the defendant deceasedceased was
Cady, 78 N. H.promise repayment.a of Barrett v.does not establish

Storer, 118.60, 86; Haines,N. H. Fall v. 65 N. H.67; Coburn v. 67
gave the to theUntil it is found the deceased bank-book defendant

passmoney intending title,to from whichto the without thecollect
uponimply promise repay, gavea or it to her herthe would tolaw

repaypromise implied fact,in to time or underexpress, or at some
plaintiffthe cannot recover.some circumstances

trial.New
All concurred.


