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619; Lamprey Nudd,v. N. H. 299; Norris,29 Thorndike v. 24 N. H.
454, 460.

The acquiredefendants therefore can no in propertyinterest the
by levy againstattachment and the heirs original mortgagor.of the

discharged.Case

Plummer, J., was absent: the others concurred.

Coös,
4,Feb. 1919.

Railway.Ingerson, v.Adm’x, GrandAnnie Trunk

dutycharge taking proper passengerTo a railroad with the of care of a drunken
caringincapable incapacityfor himself the railroadwho is must know of suchof

oughtproofand that it to have known such condition or have learnedcould
by duty.of it is insufficient to establish suchcare

justify jury;A scintilla of will not the submission aevidence of case to the there
they might reasonably properlymust be evidence from which and find the

fact in issue.
against weightaside theWhether a verdict should be set as of the evidence is for

court,the of the trial but such decision will be setdecision aside when it could
reasonably plainmade and is the result of abe mistake.not

Case, causing plaintiff’sthe ofnegligentlyfor death the intestate
placeby ejecting improperhim at an from passengerdefendants’

•jury plaintiff.byTrial and verdict for thetrain. The defendants’
subjecta nonsuit 'and directed verdict weremotions for denied to

exception.
day 1917, bodyMarch, plain-the 23d of the ofAbout noon on the

intestate, Benjamin Ingerson, was inlyingtiff’s observed the snow
way the defendant railroadrighton of of about 36 feet from thethe
point seven miles west ofrail at a some Groveton and a shortnearest

Trunkcrossing of the tracks ofsouth of the the Grand anddistance
place Diamond,Railroads. is asCentral The known theMaine

anymaintainTrunk does not facilitiesthe Grand for the dis-but
passengers there; though,charge reception stopof as all trainsor

crossing, passengers sometimesmaking advantagethe takebefore
buildingor leave trains. There is a smallstopthe to enter nearof

employees operatingcrossing signalsuse of the controllingthe for the
signal semaphore,orpassage trains. From this near whichof thethe

usually stopped, point bodyto theengines of where thetrains was
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evening of MarchandIngerson on the afternoon164feét.wasfound
Beatties’,a train forintoxicated, intending to take22 at Grovetonwas

toHe was seenbeyond the Diamond.one mileflag station abouta
p. m., stoppedat 9:33which leftsmoking car of a traintheenter

train,freight whichAStratford, and at Beatties’.the Diamondat
left,passenger passed,trainsiding when thethe at Grovetonwas on

atand another leftdirection, thirty minutes laterin the samegoing
and is onBeatties’landing platform at Stratforda. m. The12:20

going north.right hand side of the trackthe
removedbody first seen it wasafter washours theAbout three

on onea three-cornered cutburial. There wasprepared forand
physi-theof one hand. Neitheron the backtemple and scratches

undertakerbody was removed nor thepresent when thecian who was
theplaintiff testified thattestified. Theit for burialpreparedwho

death, injuries.states, internalas the cause ofcertificateburial
Ingerson’sexceptof deathof the causewas no other evidenceThere

temperature night which was describedof theand theintoxication
very cold.as

trousers, rubbersweater, light-coloreda brownIngerson wore
nearly withpint bottle filledcap. capHis and aand thickshoes

aquartera ofthe same side of the track aboutliquor were found on
toTwo witnesses testifiedsouth toward Groveton.mile farther

passengerin coachstandinga woodsman theseeing a man dressed as
suggestionlaughing way,a drunken who at the of thetalking and in

stopat between Grovetonand with their assistance sometrainmen
car, smokinggoing forward theleft the towardand North Stratford

stating going throughimmediately ahead; witness that afteronecar
as lumbermenthey toward the left. Men dressedcar door turnedthe

irain, infrequentlywere not intoxicatedon thisfrequently traveled
smoking and, if inalways in the cartraveledand in that condition

A who livedcar, be removed to the smoker. witnesswouldthe other
crossing hearing,testified to at tenonly near thein housethe

though two menmorning,in the outcries asbefore threeminutes
byopinion.in Transferredappearfacts thefighting. Otherwere

term, 1917, superior court.of theSawyer, J., from the December

(Mr.Thayer Edgarand M. BowkerDaley,& Ira W.Sullivan
plaintiff.orally), for theSullivan

Maine) (Mr.(of Georgeand F. Rich RichHarry P. Sweetser
defendants.orally), for the
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Parsons, J. clearly appearC. Two facts evidence,from the the
finding bodyIngerson’sof dead the right wayon defendants’ of
and his at precedingintoxication Groveton the afternoon. All else

by conjecture.is left to plaintiffthe evidence doubt and The claims
a passenger ejectedwas andIngerson was from the antrain at im-

proper place. ejectionThere is no claim non-pay-that the was for
fare,of which wouldment render the defendants liable for the re-

injury 160,under the statute. P. c. s.S., 6;sultant Baldwin v.
Railway, H.64 N. 596. Neither is there evidence from which it

employeesbe found thatcould the of the himrailroad removed from
disorderlytrain of histhe because conduct. If beit assumed that the

a passengerman dressed as lumberman who standingwas in the coach
laughing atalking and like drunken man Ingerson,was was nothere

his was probableevidence that conduct such that it was the railroad
employees attemptwould to remove him from the train because of

train,Lumbermen or frequentlyit. woodsmen on in-were the not
frequently Theyormore less intoxicated. inrode the smoker. Re-

to of who disturbingmoval the smoker one was in passengerthose the
reasonably expected,and becoach was usual to but in view of the

usual traffic it reasonablycharacter-of the could not be found that
ejectingtrainmen were from disorderlythe the train for conduct

merely laughing talkingwoodsman who was and “havinga and a
thegood time” as witness described it.

only wayclaimed Ingerson anyThe evidence to connect in with
negligence recovery soughtfor whosethe trainmen is from twocomes

testifythese witnesses do puttingwitnesses. While to the trainmen’s
they train,drunken man off the anthe saw examination of their

testimony thatshows these statements are ofconclusions their
own, report- place. Theya of what tooknot were atboth seated

byrear coach and did not hear whatthe of the was said trainmanthe
saysmen. One the conductor and brakeman part, other,or took the

only Leaving inferences,the conductor. out the which the witnesses
draw, story isattempt spoketo their that one or both trainmen to

and ofpartydrunken man then the twothe or three went forward
they sayand himout of the car saw no more. One witness thatdoes

through theydoorgoing toward,the car turnedafter the left. From
stopthe at whichargued placeit is the transaction took was notthis

passenger platformwhere the rightor Beatties’ was theStratford on
platform.was at Diamond where there was nobut the This witness

Ingerson’s deathnot hear which occurred in until thedid of March
p.infollowing He was seated the rear of car.July. the It was m.10
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March, lighted,interior of ear was andin when the the there were no
alight upon ground.did not the man the Iflights without. He see

testimony the menin situation his that turned to the left afterthis
evidence, is,isthrough logicalcar door some that has somegoing the

he lefttendency prove that the man saw train at theto the Diamond
employeesof the defendants’ it is notwith the assistance evidence

reasonably proved.jury could conclude fact wasupon which the the
will justify leavingnot the case to jury.A scintilla of evidence the

they might reasonablymust evidence from which andThere be
Ryder Wombwell,proved.in R.find fact issue v. L.properly the

Railway, H.32, 611, questionv. 58 N. 614. The4 Ex. Paine39;
man in passengerwhom the witnesses saw thewhether the drunken

only tendingwhomIngerson,was the evidence to hecoach show
inplaces smoking car, presentsthe train thepassenger on thewas a

They onlyidentify him as anddifficulty. intoxicatedsame dressed
answeringMen this description were frequentas a woodsman.

Ingerson is,this manon the railroad. That was on thetravelers
evidence, conjecture.mere

finding Ingerson’sargued bodythe of near theIt is that Diamond
passengera thehe was on and left itis evidence train at thatthat

man whom the witnesses saw. In Currierpoint and the v. Rail-was
presenceroad, 586, the of the deceased the78 N. H. Currier at North

shortly leavingin the of forBoston before a train NashuaStation
body yardinfinding of his on the tracks the railroad atand the

there,immediately after the arrival of the train was evidenceNashua
changeon Thepassengerhe the train. of location couldthat was a

way. Ingerson’sin no other of pres-accounted for The evidencebe
p. bodydiscoveryat 9:30 m. and the of hisence at sevenGroveton

dayat noon next does establish themiles farther the not trans-north
p.leavingby the atportation train 9:33 m. One undis-was effected

place bodyhis foundputed fact that the where was had noshows
aplace capwhere he left train. His and a bottleconnection with the

were found on the same side of the apartly liquorfilled trackwith
Ingerson gaveThere wasof a farther south. evidencequarter mile

daywhile hadGroveton the before andhis wife atfive dollars
money purchase liquor,in of but there was nospending thebeen

money payment anyfare orof his thathe had for theevidence that
discoveringhis death.money personhis after Whetherwas onfound

transportation aattempted freightobtain onhe tohis of cashlack
cap found,were orhis and bottlealighted near wherefrom which he

place,this sub-Diamond he wandered tolanding at or theBeatties’
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sequently place bodyreturning to the where was mat-found,his are
speculationters conjectureof jury might guess-and about which the

but which by comparative com-weightcannot be determined the of
petent evidence.

It urged Ingerson, himself,is that to for de­unable care was the
permittedfendants’ passenger and was least atat to leave the train

placea likelyat in his injury.which condition he to Thewas suffer
ifcontract, safelydefendants’ he passenger, carrywas a was to him

to his theydestination and were bound the in soto exercise of care
doing. If they accepted him passenger knowing incapacityas a his
to care for fact is an tohimself, that element be considered in deter­
mining they Railway,the care were bound to exercise. Wheeler v.
70 N. H. 607. But there was no of the of a ticket toevidence sale
Ingerson anyor of employeesthat the himsaw enter the train.
Ingerson, If,railroad, responsiblenot the was for his condition.
as indicates,the negligence attemptevidence it was to to-­to return

placehis employment night,of Tonegligencethat was histhe own.
charge greaterthe theappearrailroad with care in his case it must

condition, theydefendants knew merely oughthis that havenot to
known it byor could it washave learned On thiscare. issue there
no theysufficient it if himevidence. While is clear that observed
the mighttrainmen have no-­intoxication,discovered his there is
evidence theythat knew or ofincapablemust have learned he was
caring himself, was,for fact, incapable anyor that he in dis­at time

by though eyesclosed the evidence. At Groveton, intoxicated to the
of his friends saloonkeeper, presumably expert judgeand an ofthe
such conditions, affairs,was conducting goinghe his theown to

bystation himself, returning reportwith the of the of thelateness
train apparently entirelyand capable, although unsteadya little on

legs.his action permitting passengerBetween the of in atrainmen
to leave the train on arrival at and himcompellinghis destination
to at place byleave some chosen athemselves there is wide distinc­
tion. theyIn the completed transpor­one case have the contract of

performedtation imposed thereby. theyand the duties In the other
create a new situation and are bound that toto care no harm come

by byothers the action taken them. Adams v. la.Railroad, 156
31; 522;Company, Company,Co. v. 71 N. Buck v. 69H.Pittsfield

H.N. 257.
theyIf passengerthe trainmen find a intoxicated are authorised

baggageto himremove to car and there detain him until he arrivesthe
1907, 124,at They may,his destination. Laws c. s. 1. but notare
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They couldIb.custody of an officer.required, place him in theto
depart upontopermittingin himcharged negligencenot be with

theirof evidence ofby in the absencereaching his traindestination
reaching it.ofand meansknowledge of his ultimate destination

knowledge on the sub-anyin case hadWhether the trainmen this
factsknowledge the otherject shown, and, such withis not whether

not considered.finding negligencein isthe sustain a ofcase would
stated, except facts of deaththequestions,All as beforematerial

conjecture.guess andbyand tointoxication are left the evidence
rights ofBy determine thejuries permittednot tosuch means are

Gahagan v. Rail-Railroad, 285;H.69 N.Deschenesv.litigants.
407;H.Works, N.road, 71441;70 N. H. Dame v. Laconia &c.

Reynolds H. 126.Company,v. 73 N.
tendency tologicalsomethoughtIf to havethe evidence can be

plain-a for theissues, weight that verdictsupport slightit sothe is of
Thisevidence.weight of theagainsttiff should be theset aside as

ad-decidedwhich has beenquestionis a courtof fact for the trial
questionthepresentsversely But such a decisionto the defendants.

itaside whenmay be setreasonably made andwhether it could be
plaina mistake.unwittingly fell intoapparentis the trier of fact

Wren, N. H.v. 77460, 462; StateRailway, H.St. Laurent v. 77 N.
plainly212. is the361, Lord, 211, Such367; Twombly N. H.v. 74

error, it wouldwithoutand,here;case if the verdict were otherwise
toThe motionweight evidence.againstbe set of theaside as the

granted.however,a have beenshould,direct verdict

thejudgmentExceptions andsustained: verdict defendants.for

All concurred.

Coos,
4,Feb. 1919.

McGinley Railroad Co.Centralv. MaineTheresa

exercisinggrade crossing, due care in at-injured, wastraveler, at aWhether a
enveloped in aswhich was so steamtempting of a locomotiveto cross in front

jury.obscured, to thepractically properly submittedwasto be

plain-by jury verdict for theinjuries. Trial andCase, personalfor
term, 1918,J., April of theSawyer, theby fromtiff. Transferred

exception denial of itsto thedefendant’ssuperior court on the


