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questionnoexception to its denialIn andrequestthe of suchabsence
byof law record.is raised the

overruled.Exceptions

Plummer, concurred.J., was the othersabsent:

Merrimack,
4,March 1919.

Railroad.v. & MaineE. Callahan BostonWilliam

injury was incident to inter-performing at time of hiswas theIf the act a servant
employers’ liability act,provisionswork, of the federalis within thehestate

IT. Slat. 65.35 S.
upoperator helper engine, to an interstate trainof who has orders assistaThe

engagedengine, maygrade be found to have beenand return with hisa to then
mightalthoughtrip, he thereafter beon returnin commerce theinterstate

assigned to intrastate train.an

liability act, forto recoveremployers’Case, under the federal
21,January byTrialby plaintiff juryon 1914.received theinjuries

accident,At of the de-plaintiff. the time theverdict for theand
by engagedand in commercecarrier railroadfendant was a common

Massachusetts, inVermont, Hampshire and also com-between New
inplaintiff employand the was itsHampshire,merce within New
Ashland,engineer. road, near NewOn defendant’saas locomotive

Summit, apexwhich the ofHampshire, pointis a called the isthere
necessaryaccident, it was to assistAt the time of thegrades.the

to from southfrom north south andheavy over the Summittrains
engine helper.called theby attaching to them an extrato north

operate helper.employed by defendant to thewas theplaintiffThe
helpthere was occasion to interstate trainday of accidentthe theOn

Summit, plaintiff assignedthe wasPlymouth to andfrom theNo. 604
operating 604,copy the for No.given a of ordersHe wasto the task.

sheet, tothereto, separateon a an order return toin additionand
left No. 604 at the Sum-as soon as hehis locomotivePlymouth with

occurred on his returnThe accidenthad no further orders.mit. He
trip.

adefendant’s motion for directedof evidence theclose theAt the
notplaintiff was shown to haveground theupon the thatverdict
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engagedbeen in interstate commerce at accident,the time of the
denied, subjectwas exception.to April term,. Transferred from the

1918, superiorof the by Branch,court J.

(Mr.Martin Howe orally), plaintiff.& Howe for the

Streeter, Demond, Sulloway (Mr.Woodworth Piper& Jonathan
orally), for the defendant.

Peaslee, question presentedJ. The is whether the evidence
findingwarranted a plaintiff,that the accident,at time ofthe the

engagedwas in interstate commerce meaningwithin the of the federal
employers’ liability act, byas supremeconstrued ofthe court the
United States. materiallyCounsel do not differ as to the test to be
applied. If the act the servant was performing at the time of the
accident was incident work,to interstate ifor it was incident to a

day’swhole work partly intrastate,whicli was partlyinterstate and
provisionshe is within the of the act.

The defendant plaintiffclaims that when the left train No. 604
he completedhad his employment;interstate and that as it does not
appear what he was returning Plymouth,to do after to there is no
evidence to warrant a finding engagedthat he was in interstate com-

trip.merce on that return put uponReliance is fact thatthe he had
orders,two help freightone to the to andthe the other toSummit

Plymouth.then return to But this is satisfactorily accounted for
by engagedthe rule that all in operating a train work under a com-

longmon engineorder. So as his was attached to train No. 604 he
operatewould under the movingorders for that train. But when his

engine detached, separatewas further and toorders direct his move-
necessary.ments were For this reason his separateorders were in

parts, one the order common to him and the men on train No. 604
and the hisother for own direction leavingafter No. 604. These

givenorders were both to him at the same togethertime and taken
upmade the directions under which Plymouth. Byhe left them he

given perform,was a task to and that completedtask was not until
to'Plymouth.he returned

argument mayThe that his return have upbeen to take an intra-
task,state if uponof value to the defendant legalthe in-questions

volved, supported byis not the evidence. There is no evidence to
findinga that he was Plymouthordered back to anyforwarrant

particular work. He had no further plaintifforders. As putthe it in
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required and come home.were do the workargument, his orders to
trip wasbe returnUpon could well found that theevidence itthis

Summit, and thattrip to thethe done on thean incident to work
at theengaged in interstate commerceplaintiff wastherefore the

thetime of accident.
Exception overruled.

J., the concurred.Plummer, was absent: others

Hillsborough,
4, 1919.March
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physicianhistory patient’s case histhe of a as narrated toWhere evidence of
excluded, general exceptionyear on a to thisafter the occurrence has beena

competentruling question wasnot be considered whether the evidencethe will
findingexplain physician’s opinion, if a would be warranted that theto the

excludinggood thenot in faith to violate the rulewas offered butevidence
party.prior ofstatements a

groundmight properly onof have been based thethe exclusion evidenceWhere
questiongeneral presentsremoteness, exception to no ofa the exclusionof

law.

Law, negligence. by juryTrial and verdict for theat forAction
defendants.

Septemberinjury 30, 1913,anplaintiff alleged and toThe testified
he,,was December,Inemploy. 1914,in defendants’ hewhile the

byphysician who as a witness him anda was called testi-consulted
uponplaintiff injurywas based histhat treatment of the andfied his

history by question, history givehim. didgiven The “What hethe
you?” subject exception.was excluded to

plaintiff employedthe was notdefendants offered evidence thatThe
plaintiff,by 13, the1913. The recalled afterthem before November

hearingafter the evidence and think-rested, stated thatdefendants
knowledge hap-the of his the accidentmatter over to besting the

questionThepened or the first of December.the last of November
youFridayby a,nydid ever“Prior to trial last hearcounsel,his this

any different date for theany source of accidentfromsuggestion
subjectthen excludedthe first of October?” was to ex-than about

Branch, Januaryby J., term,from the 1918,ception. Transferred
superiorof the court.


