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Walsh v. Company, 146 N. Y. Supp. 160; Holloway v. Schmidt, 67
N. Y. Supp. 169; Schroeder v. Gemeinder, 10 Nev. 855; Crawford v.
Morris, 5 Grat. 90.

As it is not claimed that the defendant desires to again lease the
land a decree for specific performance cannot be granted.

Bill dismissed.

PrummER, J., was absent: the others concurred.

Hillsborough,
April 1, 1919.

Avice A. HueBarD v. Benjamin L. LereaToN, Ez'r.

A claim for an agreed balance due cannot be sustained where the only evidence to
support the contention of a payment on account is a legacy by the alleged
debtor to the creditor, the will containing no_evidencé of indebtedness.

A verdict should be directed for the plaintiff though the burden of proof rests
upon him, if such verdict be the only conclusion that eould reasonably be
drawn from the evidence.

A verdict may be directed where there is uncontradicted evidence tending only to
one point, but where the sufficiency of the evidence relied upon involves prob-
abilities, the case should be submitted to the jury.

Assumesit, to recover an alleged agreed balance due for services
and expenses incurred in behalf of the deceased from July 1,19086, to
June 28, 1912. Trial by jury and verdict for the defendant.

At the close of the evidence the plaintiff moved the court to direct
a verdict in her favor for the amount named in the specification. The
motion was denied subject to exception. Transferred by Branch, J.,
from the September term, 1917, of the superior court. The facts
appear in the opinion.

Cobleigh & Theriault,- with whom was David E. Porter (of Ver-
mont), for the plaintiff.

Doyle & Lucter, for the defendant.
Parsons, C. J. Although the burden of proof rested with the

plaintiff, a verdict should have been ordered for her if such verdict
was the legal result of facts concedéd or established as the only con-
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clusion which could reasonably be drawn from the evidence. Arnold
v. Prout, 51 N. H. 587; State v. Harrington, 69 N. H. 496; Gold-
stein v. I’ Arcy, 201 Mass. 312, 318; Pratt v. Langdon, 12 Allen 544,
546.

The claim for an agreed balance implies a payment made with an
express or implied admission of the existence of a greater debt. The
only evidence of payment is a legacy to the plaintiff in the will of the
deceased. The will has not been furnished the court but there is no
contention that it contains any admission of indebtedness or distin-
guishes the plaintiff’s legacy from those to the nineteen others named
as beneficiarics therein. There was no evidence from which a promise
to pay a balance of an existing debt could be inferred and upon that
contention the plaintiff could not properly have been permitted to go
to the jury.

From the briefs, it seems the plaintiff sought to recover for services
rendered under an express contract by the terms of which the testator
agreed to pay $5,000 for the services. If the making of the contract
by the plaintiff and the testator and its substantial performance by
the plaintiff were conceded or conclusively proved, verdict and
judgment for the plaintiff for the agreed amount would follow as
matter of law. But there was no evidence as to the making of the
contract.

Its existence was left to be inferred from the testimony of a witness,
whose credibility was impugned by the defendant, to a statement of
the testator from which the existence of such a contract might be in-
ferred. Whether the witness was entitled to belief and whether the
existence of the contract as claimed should be inferred were for the
jury. There was also evidence tending to establish that a different
compensation was agreed upon and that the services were rendered
because of the relationship of the parties and not under an express
contract as claimed. As it was not eontended the services rendered
were worth $5,000, a verdict could be sustained for the amount claimed
only if the making and performance of the contract were established.
If these facts could be found from the evidence, which the defend-
ant denies, they are not conclusively proved but depend upon the
weight to be given to the evidence and the infercnces to be drawn
from facts from which reasonable men might draw different con-
clusions. The jury only could determine this issue and no wrong,
was done the plaintiff by the submission of her case to them. ‘This
is not a case of uncontradicted evidence tending only to one point,
but one where the sufficiency of the evidence relied upon .
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involves probabilities which are solely for the jury.” Hill v. Carr,
78 N. H. 458, 462; Cohn v. Saidel, 71 N. H. 558, 572; Minot v. Rail-
road, 74 N. H. 230, 235.

Exception overruled.

All concurred.

Hillshorough,
April 1, 1919.

AiBeErT T. BARR ». CHARLES W. STEVENS.

Under Laws 1897, ¢. 78, s. 18 and Laws 1915, c. 119, a ballot containing a cross
in a party circle above the names of the three candidates for county commis-
sioner printed thereunder, A, B and C, and also containing the names of B and
D written into the proper blank spaces under that office, cannot be counted
as a vote for any candidate. '

Under those statutes a ballot containing 2 cross in a party circle and also crosses
opposite the names of three candidates printed thereunder, A, B and C, and -
also containing the names of B and C written into the blank column, should
be eounted as a vote for A, B and C.

The requirement of Laws 1915, ¢. 119, that where a cross has been made by a
voter in the circle at the head of the column the ballot shall be counted for all
names in the column not canceled or erased to the exclusion of all others,
cannot be followed in a judicial inquiry as to the result of the election.

Under Laws 1915, ¢. 119 a voter may indicate his intention by the use of straight
lines instead of crosses or by thé use of crosses at the left instead of the right
of the candidates’ names.

The erasure of a candidate’s name destroys the effect of a cross opposite it.

PrriTion, to determine the result of the election for the office of
county commissioner.

The petition was referred to a master who reported that each of the
contestants received 8,149 votes and stated the facts as to eight
ballots the count of which was in dispute.

Each party claimed election upon the master’s report and moved
for a certificate of election. Transferred by Branch, J., without a
ruling, from the January term, 1919, of the superior court. The
master’s report and the disputed ballots were made a palt of the case.
The facts appear in the opmlon |

Louis A. Thorp (by brief and orally), for the plaintiff.

Ivory C. Eaton (by brief and orally), for the defendant.
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