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isjury, thereerroneously to theIf of in submittedone the issues a ease has been
returnednotgeneral plaintiff’s waspresumption favorno in thethat a verdict

issue,on and will be set aside.such such verdict
ringcrossing notgrade didwarning-bellThe railroadfact that an electric at a

highwayplaintiff, aimmediately prior of thewith the automobileto a collision
absencein theagainsttraveler, the railroadis insufficient to warrant a verdict

negligence.of evidence of its

plaintiff.to theinjurypersonalinCase, negligence resultingfor
Mayfrom theJ.,by Branch,plaintiff.Verdict for the Transferred

severalcontainedterm, 1918, The declarationsuperiorof the court.
in itsnegligentwascounts, defendantallegedone of that thewhich

crossing wherehighwayat thesystemmaintenance of an electric bell
crossingtheoverplaintiff passthe toattemptingwhileinjuredwas

ap-Upontrain.in an a south-boundautomobile which collided with
a north-ring whenbellproaching plaintiffthe heard thecrossing, the

the auto-stoppedthereuponpassed crossing,bound train andthe
he droveringingstoppedtestified,mobile. the bellWhen, as he

along and col-cametoward the traincrossing, when a south-bound
Heof. alsocomplainedautomobile, causing injurylided with thehis

Thetrain.ringclaimed for the south-boundthat the bell not.did
not,and, if it didrangcourt the bellquestionssubmitted the whether

railroad; and thethenegligencewhether its offailure was due to the
defendant excepted.

plaintiff.Kinney orally),Hurd for theKinney& {Mr.

Sulloway&Streeter, Demond,Hosea and WoodworthW. Parker
orally), the defendant.PiperJonathan for{Mr.

under the secondplaintifftheWalker, uponburdenJ. The was
warning-theevidence,count thatby preponderanceto a of theshow,

crossing, andpassedbell theringdid not south-bound trainwhen the
the defendant.negligencethat ofringits failure was due to theto

plaintiffthe andtestimonyIf it ofis in with theassumed accordance
inthat its failurering,his there is no evidencebrother that did notit

fromappearsItrespect negligence.this was due to the defendant's



Kingsbury v. Railroad.204 [79

uponring before,a timetestimony that it did shortplaintiff’sthe
systemtrain. At that time theapproach of the north-boundthe

was not notifiedworking order, and the defendantperfectwas in
hadappearit that itany respect.in Nor doesthat it was defective

in ofinspect apparatus, or that the exerciseproperly thefailed to
toanything more than it did doordinary it could have donecare

More-approaching.trains wereringing of the bell whenensure the
immediately afterrangtheover, it to be conceded that bellseems

crossing.uptrain backed over theaccident,the when the south-bound
not, that con-againstthe evidenceBut whether this is conceded or

(i. plaintiff ring)he hear ite., testimony the that did notclusion the of
testimony of for thefully byis the witnessesso counterbalanced

anyentitled to effectiveringdid as not to bedefendant that it
testimony merely a ofscintillaweight. plaintiff’sAt most the is

upon theevidence, finding againstto base a aswhich is insufficient
contrary. Ingerson Railway, ante,positivé the v. 154.evidence to

thesystemof the thathappened to the mechanism causedWhat
danger signal when the collisionopen givebell circuit to be and to no

immediately giveand to theoccurred, and to be closed afterwards
any issignal, cannot be said due to cause for which the defendanttobe

fact,ring, if it aresponsible. The mere fact that the bell did not is
due todoes not authorize the inference that its failure to do so was

apparent may been duenegligence,the since it is havedefendant’s i£
responsible. Boucherto some cause for the defendant was notwhich

Railroad, question negligencev. 76 N. H. 91. The of the defendant’s
upon ofimproperly jurythis count was submitted to the for want
evidence.

plaintiff’s brief, inIn the order to demonstrate that the verdict
upon count uponwas not based this of the declaration but another
by charge exception taken,count itcovered the to which no was is

overwhelming testimonysaid “therethat is the of the defendant’s
say rang upwho that the bellwitnesses when the train was backed

accident, testimony employeesthe the ofafter the of the railroad who
say that, examination, perfecton the in workingbell was found to be
order, testimony sayexperts, that,the of their who under these

—conditions, ring that,the bell must so we thatsubmit there was
very probabilitysmall jurythat the thatcould find this bell did not
ring.” only rangIt seems to be conceded not that the bell when the

passed, veryrangnorth-bound train but that it also soon afterward
train,when the gonesouth-bound which had over the crossing,

crossing,backed onto the and that the follows thatconclusion it rang
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thecrossing and collided withlatter train first went over thewhen the
practical admissionplaintiff’s This seem to be aautomobile. would

in to this sub-testimony regardthat the of the defendant’s witnesses
accident, andcorrect, the time of theject ringwas that the bell did at

support theconsequently that there was no sufficient evidence to
passnotcharge. claimed, jurythat the didBut it does not follow as

uponverdictupon ringing the bell and base theirthe issue of the of
by they were atfinding.that it was them the courtAs submitted to

pre-liberty orupon it;to return a verdict and there is no evidence
sumption they any evidence tothat did not. substantialWithout

evidence,support according plaintiff’s the ver-it to the views of the
may conjecture,dict that the bell forhave been the result of mere

provesunexplainablesome fact theringreason did not and that this
indefendant’s thenegligence. Jurors sometimes return verdicts

legal Reynoldsabsence of N. H. 126.Company,evidence. v. 73

aside.Exception sustained: verdictset

absent;Plummer, J., was the others concurred.

Grafton,
1,April 1919.

Lucy HenryCobb, Ex’x, a.,v. Ap’ts.A. A. Follansbee &

surviving party testifyIf the offers to to facts known to the decedent on the
ground injustice by exclusion, injusticewould bethat done their on the issue of

testimony inadmissible;ofthe the survivor is but the fact the decedentthat
testimony requiredcould not have contradicted the survivor’s is not to be

byshown evidence other than his.
proffered testimony surviving partyIf the of a relate to facts to which the de-

injusticetestify, meaning S., 224,cedent could a ease of within the of P. c. ss.
16, by evidence; but,17must be shown ifother the evidence relate ato matter

decedent, injusticeunknown to the that alonefact establishes that would result
from its exclusion.

purposeIf evidence which been receivedhas is admissible for one but not for
another, party objecting bynothing general exception;the thereto takes a he

limiting applicationshould have asked for an instruction the of the evidence.

Appeal,Probate from the allowance of a will. The issues of
sanity and undue by jury,influence were tried with a verdict for the

issue,executrix appellantson the first and for the on the second.


