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Rockingham,
May 6, 1919.

a., Pearson,N. Adm’r.Ex’rs,John EdwardScammon v.&

regularly made, subject attack,A of toprobate,decree of is not collaterala court
only upon applicationall,reviewed, reopened, if to a courtand can be or at

probate.of
dispositionrespectA bill for in of a trust estate cannot be maintainedadvice to the

by occupying fiduciary position inone a relation thereto.not
byappointedhad will but hadThe executors of an executor who been trustee

given by 198, 1, performrequired S.,P. ornot c. s. cannot the trustthe bond
duly trustee; only dutyagainst appointed ofthemaintain a bill for advice a

is of their testator.such executors to settle the account

testator,plaintiffs’ was oneEquity, allegingBill that the whoin
wife, Jaques,Elizabeth H. andof of will of his filedthe executors the

the in andprobate 1906,trust in courtsettled an account of said
1917,reopened in after1916;in that the 1916 account wasanother

made, plaintiffsfrom which thedeath,his and a modified decree was
allegedappeal pending.now It is furtherappealed which isand

corrected,are erroneous and should bethat both of said accounts
of and bonds to the estate shouldand that certain distributions stock

prayer of the bill is “that all of saidbe treated as income. The
of executors of the will of Elizabethand all the accounts theaccounts

maymay reexamined;be all mistakes therein beJaquesH. that the
corrected, mayit cash and asthat be determined what securities

generalJaques receive,in to aincome said his lifetime failed that
relief.accounting be had” and for other

court, Allen, J., the demurrersuperiorthe sustained defendant’sIn
plaintiffs’ exception fromto bill and transferred the case on thethe

May term, 1918, superiorthe of the court.

plaintiffs.Gardner, for the&Scammon

Thayer, Harry Peyser Harry Brown,and J.W. for theWilliam W.
defendant.

plaintiffs inPeaslee, J. The seek this bill for relief from certain
probate There no suggestionof the court. is thedecrees that

made, byandregularly theynot well lawwere establisheddecreea
anyIf theyto attack. for tosubject oughtare collateral reasonnot

proceedings leadingreopened, upso that the to them bebe can
onlyrelief can be had inreviewed, proceeding.desiredthe some direct



v. Pearson.Scammon214 [79

only by a court ofreopened probate, proceedingsThey can be and
by anbegun appropriatemust belooking to that end ormotion

judge probate.the of Reed Prescott,to v. 70 N. H.petition addressed
Cady, H. 60,Barrett v. 78 N.88, cited; 64.and cases
advisory opinionanbill seeks for as to whether certainThe further

beJaques prin­should treatedproperty of Elizabeth as income or as
to thisobjects proceeding, and does not wishcipal. defendantThe

situation a bill forIn this advice cannot be main­to advised.be
592,Church, N.77 H. and cited.v. casestained. Ross

in effectcontend that had inplaintiffs further their testatorThe
and hadbe executor a trustee underceased to becomehis lifetime

hewife, that as such trustee could have maintainedof histhe will
direction, andand that since he had suchasking for advicea bill
to executors.from him his But a trustee cannotright passedit has

bygiven requireduntil he hasa will the bondan estate undertake
qualified,1.198, s. Until theS.,P. c. trustee has sothe statute.

in capacity.to hold the estate thatduty of the executortheit is
N. H. 108. He therefore held the estateChurch, 77 asv.Fernald

' His trust as executor terminated.his decease. thenuntilexecutor
S.,P. 188, rightexecutors. c. s. Theirto his 8.passnotIt did

file anpremises was to and settle account of hisduty in theand
appointedhi's trust hasto been and hasA successoracts.official

hisof office. Whatever distribution of theupon the dutiesentered
bybe made him. farhereafter must So as themadeis to beestate

capacity, onlyin his officialtestator theirrepresent theirplaintiffs
trusteeshipasfor the estate it stood when hisduty tois account

Judge Heydock,by death. Probate v. 8 N. H.hiswas terminated of
Claggett, 381, 386;v. N. H.Probate 36 PrescottJudge491, 498; of

fiduciary byaction is to beFarmer, All future takenN. H. 90.59v.
the defendant.

is topermitteda maintain aupon which trustee billgroundThe
peril,his orhe must act at else wait untilthat otherwiseisfor advice

Nashua,Greeley N.v. 62 H. 166.brings Thissuit.a claimant
safely executespeedily and his trust.him to Theseenablesprocess

equityas the aid ofto need innot so situated thisareplaintiffs
controversy involves athe furtherfar as distributionrespect. So

uponis the defendant.duty to act So far itthe asestatetheof
plaintiffsdischarging the on account of theircharging orinvolves

the-passed upon by probateit beacts, is to courtofficialtestator's
In that matter court has juris-thisthey an account. nosettlewhen

the of that tribunal.advance action Barrettin v.to directdiction
supra.Cady,
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estatetheir testator’srepresent claim ofplaintiffsfar as the theSo
differently thanbeneficiary will, theyas stand noa under his wife’s

makesbeneficiary person.in An executor whoappearsthe who
interestground his had anproperty uponclaim to the that decedent

the of the courtanother,under the is not entitled to advicewill of
proceed recoverythe ofvalidityas to the of claim. He can forsuch

claims, remedy.hewhat and not need thisdoes

overruled.Exception

Young, JJ.,and not the others concurred.Walker did sit:

Strafford,
May 6, 1919.

a. & a.F. & v. James CorsonCharles Roberts

byLodge, M.,F. & be it as it shall determineA devise to A. A. “to usedHumane
may in orbe want dis-in each case for the benefit of its members whobest

physicalany or creates a charitabletress from whatsoever financial”cause
publicor trust.

created, designated trustee,public whether atrust is theWhere a charitable or
' voluntary association, ifcorporation the trust suchor is to administera

organizarpurpose for thenot inconsistent with the whichadministration is
tion was created.

Equity. ofplaintiffs the heirs at law Lewis W.Bill The arein
inlegatee namedresiduarythe theTebbetts. The defendants are

will, the will andthe executor of others.
iscourt as to who entitled toThe asks the advice of theexecutor

residuary the Thepassing the clause of will.propertythe under
LodgeHumane ... to begave, of his estate “totestator the residue

thebest in each case for benefit ofby as it determineused it shall
anymay in from cause what-its be want or distressmembers who

physical or financial.”soever
Branch, J.,by Februaryfrom therulingwithout aTransferred

superiorterm, 1918, of the court.

plaintiffs.for theHenry (by and'orally),Yeaton briefD.

forCooper Cooper orally), Lodge,HumaneSnow, Snow & {Mr.
21.M.,A. F. & A! No.


