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resulting frominjuryplaintiff’sfor theevidencebe on thefound liable
fordamagesthat theappears to beclaim nowThe solethe accident.

andremoteare tooby plaintiff,sought thecompensation iswhich
Theby her.sufferedto the accidentspeculative to be attributed

the verdicthowever, not whethermotions, isquestion by theraised
any verdictevidenceis on thebut whetherfound,returned could be

injuryanreceivedplaintiffplaintiff. Thecould be found for the
thatbeing concededItworking upon the machine.while defendants’

accident, coulda verdictmight be held liable for thethe defendants
courtof therefusalThe to theplaintiff. exceptionbe for therendered
pre-evidenceand thebeing against lawto set aside the theverdict as

Lally411; v.H.Lyman Brown, N.questionsents no of law. v. 73
188,Insurance N. H. 190.Co., 75

testimony nothaveofExceptions rejectionandto the admission
waived.betoargued by orally,been brief and are understoodor

overruled.Exceptions
All concurred.

Sullivan,
6,May 1919.

Realty Railroad.Co. v. Boston & MaineChellis

VadneyCharles W. v. Same.

theengineer approaching grade-crossing atthat the of a locomotive aEvidence
failed totwenty-five hour, 800 feet therefromrate of miles an and more than

bystop engine couldsignaled, hefinding due carehis when warranted a that
crossing.stopped reachinghave before the

by engineer directly grade-crossing collisionaa made an afterWhether statement
gestae presentspart question of law.as of res nowas admissible the

stopby thirty a locomo-counsel, rods a man toThe assertion “It don’t take for
knowledge betive,” toof a factis a statement not of matter of common but

settingproved, groundunsupported by evidence,, forand if ismaterial and
finding byverdict, thatthe courta in of a oraside the absence retraction a

jury thereby.the were not affected

damagesCase, to recovernegligence,Two oe for the firstActions
byto motor defendants’a truck caused a collision with one of the

engines highway Charlestown, the tocrossingon the at North second
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injuries thereby by thepersonalrecover for sustained the driver of
bytogether jury,truck. The cases were tried a view was taken and

plaintiffs. plaintiffs’verdicts rendered for the At the of thewere close
nonsuits,evidence the defendants moved for and the conclusion.at

thfeyof the evidence made a motidn for directed Theverdicts.
subject exceptions.motions the Excep-'were denied to defendants’
bytions evidence,were also taken the defendants to the admission of

argumentand to the of counsel.
May term, 1918, superior byTransferred from the of the court

Branch, opinion.in theappearJ. The facts

(Mr.Burt M. Barton Barton orally),Chellis and Jesse for the
plaintiffs.

Streeter, Demond,Hosea W. Parker and SullowayWoodworth &
(Mr. Piper orally),Jonathan for the defendants.

Plummer, proveJ. The evidence tended to that as the motor
approachedtruck crossingthe railroad at North Charlestown on an

up grade employeeof per plaintiffabout fifteen cent an of the com-
pany, Bean,named went ahead of the truck to ifsee a train was.
coming; crossingthat when he reached the he motioned the truck
driver, then some ten or fifteen feet from the crossing, to come
ahead; put powerthat the driver goon more to over the crossing,
and then seeingBean a train coming motioned to the driver stop;,to
that he stopped could,soonas as he but when he stopped the truck
was over the first rail so that its front end was about in the middle
of the track; that the driver reversed the enginemotor as quickly as-
he could to back off the intrack,'and doing so stalled the engine;
that then threw the brakes Offto let the truck run back;he. that it

waystarted a little back stopped,and then the driver to enable
levers,gethimself to rightoff the truck on the side,hand threw the

ahead, jumpedand from the escapetruck to the collision; that the
mighttruck stopped byhave been the transmission lever being

thrown ahead, or mightthe wheels have stuck between the planking
of the crossing and the hard road; that Bean standing on the cross-
ing gave the engineer a signaldistinct stop,to as soon theas loco-
motive came in view around the curve, which would be more than
800feet north of the crossing; engineerthat the approached the cross-
ing at about twenty-five miles an hour on gradea down of one-fifth

perto cent,one-half and did not slacken speedhis until eighty-about
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twiceaboutstoptocrossing, and came aof thefeet northfive
toin answerthatengine crossing;of theof the southlengththe
“Iengineerthe said:why stop,he didinquiry as to notBean’s

right”;you allenough away we clearfar so wouldthought you were
in was of modern constructionengine the collisionthe involvedthat

attached.running without carstype, and wasof the Pacific
byengineerlocomotiveon the evidence that theIt could be found

beforestopped enginehiscare could havereasonablethe exercise of
accident, it could alsoprevented the andcrossingthe andreaching

into athe truckgottenhadbe that the truck driverfound after
negligencetrack, guiltyhe not ofplace danger upon the railroad wasof

forConsequently motions non-­in to the thefailing avoid collision.
Railway,v.properly denied. Altmanweresuits and directed verdicts
Railway,v.Cavanaugh Railroad, 68;H. MorseN. H. v. 76 N.573;75

80; Railway, 77 N. H. 21.Hardy76 N. H. v.
engineer whythethe collision he askedBean testified that after

“Ireplied quoted:engineer as abovestop,he didn’t and that the
right.”away you allthought you enoughfar so we would clearwere

inof this statementexceptedThe defendants to the introduction
madetestimonyto the wasaccordingevidence. The statement

partas a ofdirectly occurred,after the accident and its admission
Railroad, N. H.gestaepresentsthe res error of law. Nawn v. 77no

Stahl, 74 N. H.299; Railway, 160;Dorr N. H. Robinson v.v. 76
310; Murray Railroad, H.v. 72 N. 32.

“Now, gentle-argument juryThe in to theplaintiff’s counsel said:
men, jurya on this but what knows of his ownthere cannot be man

aknowledge good stopcommon sense that man can a locomotiveand
Thirtyin if agoing thirty rods, goodhe tries to. rods is distance.

you it,If thedon’t it off and see distance.believe walk sometime
light, any-There a comingwas locomotive down there didn’t have

thing brakes,to thatit;attached he had automatic air brakes he
up-to-rightcould clutch It anonto both of the wheels. wassides

iflocomotive, type locomotive,date the and hesays,he Pacific of
.stop certainlytried it. . .to that locomotive he could have done

Newport,All of in stations, perhaps largerus have been whenthan
string it,a train has come in with a of come in fullcars behind and

force, right station, stoppedgoing fast, engineerinto that when the has
there, going very thirtythe a lengths.train few car It don’t take

stop locomotive, argumentarods for a man to if he tries to.” To this
excepted.the justifydefendants The evidence in the notcase did

these There instatements. was no evidence to show what distance
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a stopped except engineer operatingbe thatlocomotive could of the
the engine. applicationHe testified that emergencyhe made .an

theput justof and on south ofstop enginethe brakes sand to the
thirty northcross-over,north end of the less rodswhich was than

crossing stoppedof aboutoccurred,the the andwhere accident
length engine that hecrossing,twice the the of the andof south

stop. plaintiffs as togood attemptedmade a The offer evidenceto
hourtwenty-fivethe in miles angoingdistance which a locomotive

anqualifythe asstopped,could be but witness offered failed to
expert. stopthirty toNo witness stated that did not rodsit take

anytwenty-fivea running hour, gavelocomotive an evidencemiles or
itthatfrom which such an inference be It is claimedcould drawn.

twenty-fiveknowledge runningis a matter engineof common that an
bepermiles an hour on a cent cangradedown of to one-halfone-fifth

competentstopped thirty rods,in than it wasless and therefore that
for Thisobjected to,counsel to the evidence.make statement without

tocontention be The rule allows counselcannot sustained. that
theargue onjury questionand the to decide evidencea without

ground “isknowledge,subject generalthat it is a of orcommon
strictly humanexperiencelimited to ina few matters of elemental
nature, Ev., 2570.affairs, everyday Wig.commercial and life.” 4 s.

speedThe in rate ofgoingdistance which a at a certainlocomotive
can in thebrought averageto manstop, knowledgebe a is that the
community character ispossess.does not of thisInformation
acquired by inexperience generalin as menoperating engines, such

motion,do theestimating time, distance, rapidhave. “Innot and
185,H. 190.inexpert.” Railroad,mass men are N.of Huntress v. 66

We con-only precise questionhave seen underone case where the
Shannon,v.passed upon.sideration has been R. Co.In Union Pac.

engine446,33 railroadKan. it that in which awas held the distance
of commonrunning speed stoppedat can be a matteris nota.certain

proofknowledge. furnishingimportance necessityThat and ofthe
upon by at-question bythis hisfully counsel,realized is shownwas
tempt failuretestimony uponto hisintroduce thereto. Andrelative

so,to he to find the, jurydo did theaskingnot content himself with
171) soughtfact their but toknowledge (Statev. Currier, ante,from own

supply argumentthe Thedeficiencyby fact.his own statement of the
beyondwent scope legitimate advocacy.the of The defendants

whollywere entitled to and renderedhave the cases tried verdicts
upon improperthe trial, and, if theevidence introduced at the

any deprivedremarks had weight jury,with the defendants werethe
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the law.right undertheirimpartial trial which wasfairof that and
onlynotevidence, werenowasstated which thereThe facts of

cases,in thesevital issueto apertinent, but relatedmaterial and
jury was notlaw, thesaid, a matter of thatit be asand cannot

being no retrac-Therereturning verdicts.by them in theinfluenced
jurytheby the court thatfindingnorimpropertion of the remarks

set aside.must bethereby,were affected the verdictsnot

verdicts, and to thedirectedto andExceptions the denial nonsuitsof
ver-sustained:argumenttoexceptionadmission evidenceoverruled:of

granted.dicts set aside: new trial

All concurred.

Coos,
May 6, 1919.

a.Stone,Fortier v. Charles G. &Edmond

given law,requested ought errora have been matter of theIf instruction to as
presumablyis and will the verdict.harmful vitiate

jury error.The of an not in the case is reversiblesubmission to the issue
injurygeneral special plea wastrespass vi that thearmis,In et the issue with a

' uppermit self-defence withoutaccidental does the defendant to setnot
plea pleaspecial toa submissiona of son assault demesne and without such

jurythe of of is error.the issue self-defence reversible
consequences histrespass direct ofIn vi et armis is liable for thethe defendant

negligence.resulting injuryact or due towhether the was intended

for theperson. by jury and verdictTrespass, to the Trial
defendants.

employed bya the de-defendant is detective and wasThe Stone
during strike,acompany protect property at Grovetonfendant to its

complainedactcompany’s superintendent.Moore Theand is the
revolver, strikingthe bulletdischargingof as an assault was aStone's

plaintiff. Mortimer,oneplaintiffAn encounter the andthe between
guard by progress.a the in Stone claimedemployed company, was

ground,to struck thehelp,that he shot summon that the bullet
plaintiff.hit also in theglanced, and the was evidence cross-There

plaintiff intentionallyexamination of witnesses for the that Stone
plaintiff, and a reasonableshootingshot the that such was measure


