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within the jurisdiction of the probate court. The objection is well
taken. Mansfield v. Holton, 74 N. H. 417, 422; Ayers v. Laighton,
73 N. H. 487; Perkins v. Perkins, 58 N. H. 405; Lucy v. Lucy, 55
N. H. 9. As the collection of rents is no part of the duty of the
administrator of a solvent estate he cannot be required to account
for them as part of his administration. As to require him to do so
would make his bondsmen liable beyond their bond, the adminis-
trator’s submission of his collections in his account does not estop
him from objecting to the decree made, if he could confer jurisdiction
by consent. .

If the right to subscribe for additional stock which accrued to
certain of the stock during Webster’s life tenancy and which he
exercised was a division of profits accrued after the life tenancy began,
the right belonged to him as life tenant. If, however, the right repre-
sented to some extent profits that had accrued during Mrs. Brown’s
life, so that as between life tenant and remainderman the giving of

- the right was a distribution of capital, the taking of it by Brown and
his use of it to buy new stock in his own name might be evidence of
a disposition of so much of the fund for his own benefit.

- If the objection is insisted upon, all items relating to the real estate
upon both sides of the account will be stricken out and the account

corrected as hereinbefore directed. . .
Case discharged.

All concurred.

Hillsborough,
June 3, 1919,

Harorp J. PrLaTTs ». EUCLID AUCLAIR.

In the absence of authorization or ratification a prinecipal is not liable for the
negligence of his agent in a matter not within -the scope or apparent scope of
his employment.

If without the knowledge or assent of his principal an agent to receive an assign-
ment of a mortgage and the payments of principal and interest thereon, make
a contract with the owner of the premises to keep them insured but negligently
fail to do so, whereby the owner suffers loss, he cannot set off his damages

* to a bill of foreclosure by the assignee of the mortgage.

. If in a foreclosure proceeding the plaintiff offer in evidence the note and mortgage
and an assignment of them to himself, he establishes a prima facie case, and in
the absence of other evidence is entitled to a decree.

* Brrn v Equrry, to foreclose a mortgage, brought August 8, 1917.
The mortgage is dated February 3, 1906, and was given by Celina
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Duclos to Samuel A. Rouleau, who assigned it to George W. Platts,
who on December 17, 1906, assigned it to F. A. Platts, agent for the
plaintiff. The latter assighment was not recorded. George W. Platts
is the father of the plaintiff and of F. A. Platts. On October 3, 1906,
the defendant purchased the mortgaged premises from Celina Duclos,
through F. A. Platts. At the time of the purchase, F. A. Platts repre-
sented that he owned the mortgage, and the defendant understood
and believed that he did until a short time before the bringing of this
action. The defendant made payments to F. A. Platts of both in-
terest and principal due upon the mortgage. The buildings upon
the premises were destroyed by fire in November, 1911, and were not
insured. For several years prior thereto F. A. Platts had acted for
the defendant in looking after the premises and in February, 1909, it
was expressly agreed between him and the defendant that Platts
should act as agent for the defendant in renting and caring for the
property, and in keeping the buildings thereon insured. The insur-
ance on the buildings éxpired August 23, 1911, and F. A. Platts, who
was then acting as the defendant’s agent, negligently failed to have
them reinsured. The defendant in his answer to this bill, claimed
that the damages caused to him through the negligence of F. A.
Platts should be allowed as a set-off against the amount due on the
mortgage. The court denied the defendant’s claim of set-off, and
the defendant excepted. The plaintiff in proof of his case relied upon
the note, mortgage and assignment which he introduced in evidence,
and the defendant excepted.

August 29, 1918, the court ordered that the bill be taken pro con-
fesso, and that a decree of foreclosure be entered unless the defendant
filed the deposition of the plaintiff by October 10, 1918. To this
order the defendant excepted on the ground that it imposed the bur-
den of proof as to the ownership of the note and mortgage upon the
defendant. Transferred from the September term, 1918, of the
superior court, by Kivel, C. J.

Arthur 8. Healy and George A. Wagner, for the plaintiff.

Thorp & Abbott and Samuel J. Dearborn, for the defendant.

Prummer, J. The defendant seeks to set off against the amount
due upon the mortgage of the plaintiff, the damages suffered by him
through the negligence of . A. Platts in failing to obtain insurance
upon the defendant’s buildings which were included in the plaintiff’s
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mortgage. The basis of this claim is that Platts was the agent of the
plaintiff in relation to the mortgage, and consequently the plaintiff is
liable for the loss suffered by the defendant through the negligence
of Platts in not keeping the mortgaged buildings insured. The diffi-
culty with this contention is that it does not appear that Platts was
the agent of the plaintiff to care for the mortgaged premises, or to
procure insurance upon them. He was the plaintiff’s agent to receive
the assignment of the mortgage, as its transfer shows. Payments of
interest and also upon the principal of the mortgage were made to
him, and he was, therefore, the agent of the plaintiff for that purpose.
But, so far as appears, this marks the limit of his agency. The
plaintiff cannot be held responsible for Platts’ negligence because his
negligent act is not shown to have been within the scope of his em-
ployment. Dearborn v. Fuller, ante, 217; Danforth v. Fisher, 75 N. H.
111; Cordner v. Railroad, 72 N. H. 413; Bohanan v. Railroad, 70.
N. H. 526; Searle v. Parke, 68 N. H. 311; Andrews v. Green, 62 N. H.
436; Wilson v. Peverly, 2 N. H. 548.

The defendant entered into a specific agrecement with Platts,
whereby Platts should act as his agent in renting and caring for the
prenlises in question, and in keeping the buildings thereon insured.
There is no evidence that the plaintiffi had any knowledge of this
arfangement. The negligence of Platts in keeping the mortgaged
‘buildings insured, rendered him alone liable to the defendant for the
damages resulting from such negligence.

It is true as claimed by the defendant that as to him the plaintiff
occupied the position of an undisclosed principal. This, however,
does not aid the defendant in his attempt to hold the plaintiff re-
sponsible for the negligence of Platts, because an undisclosed prin-
cipal is not liable for an act of his agent not within the course of his
employment. 2 C. J. 842, and cases cited.

The defendant has cited in his brief cases upon the doctrine of
ratification, and to that well known rule of law that a person can-
not accept the benefits of a contract made by an unauthorized agent,
and refuse to bear its burdens. The position of the defendant that
this case comes within the principles laid down in those cases is
not tenable. The facts presented to us do not show anything that
would constitute a ratification by the plaintiff of Platts’ negligent
act, or that he received any benefit therefrom.

The defendant excepted to the order of the court that the bill be
taken pro confesso upon the ground that it imposed upon him the
burden of proof as to the ownership of the note and mortgage. This
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exception is not well taken. The plaintiff introduced in evidence
the note, mortgage and assignment of them. This evidence was suffi-
cient to sustain the plaintiff’s burden of proof to establish his owner-
ship of the note and mortgage, and made a prima facie case for him,
and in the abscnce of cvidence in behalf of the defendant entitled
the plaintiff to a decree of foreclosure. Southwick v. Ely, 15 N. H.
541; Drew v. Phelps, 18 N. H. 572; Blodgett v. Jackson, 40 N. H. 21;
Towle v. Rowe, 58 N. H. 394; Newmarket Sav. Bank v. Hanson, 67
N. H. 501. An exception was taken by the defendant to the intro-
duction in evidence by the plaintiff of the note, mortgage and assign-
ment. No reason has been suggested, and none occurs to us why
they were not properly admitted as evidence.

Exceptions overruled: decree for the plaintiff.

All concurred.

Sullivan,
June 3, 1919.

Tre Prorrizrors oF Ture CorNisH Bripge ». ¥rEp A. Frrrs.

A state may authorize a toll to be charged by a bridge corporation for interstate
travel thercon in the absence of any legislation by congress upon the subject.

A state may confer upon a corporation owning property and doing business therein
the same powers as regards such property and business as are granted by its
charter in another state without thereby subjecting the corporation to the
laws relating to foreign corporations.

If by a charter 1o a bridge corporation it is intended that all {ravel passing thereon
shall contribute in tolls for its support, the charter though granted before self-
propelled vehicles were known, confers authority, when such new modes of
iravel come into vogue, to collect tolls therefor on a basis commensurate with
the established rates. '

A passenger automobile is “a four wheeled carriage for passengers” within the
meaning of the charter of the Cornish Bridge granted in 1795-1796; and if
used for carrying freight a toll equal to that fixed by the charter for a carriage
drawn by two horses is not in excess of the charter power.

Where an adjacent state granted to a bridge corporation incorporated in this
state the right to charge the same rates of 1oll granted by the laws of this state,
the extent of the grant is here deferminable as a question of New Hampshire
law.

A charter is t0 be construed according to its intent; all is not to be taken against
the graniee that is not specifically granted; and the principle that what is
within the spirit of an act is within its terms is applied to charlers as well as
to other legiglation.

A charter provision for a revision by the court of the tolls of & bridge corporation




