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in evidenceintroducedplaintiffTheexception is not taken.well
suffi-wasevidenceassignment of them. Thisnote, mortgage andthe

his owner-to establishproofburden ofplaintiff’sthecient to sustain
him,forcaseprimaaship mortgage, and madeof the note and facie

entitleddefendantof theand evidence in behalfin the absence of
Ely, H.15 N.v.the a decree of foreclosure. Southwickplaintiff to

21;H.Jackson, 40 N.541; 572; BlodgettH. v.Phelps,Drew v. 18 N.
Hanson, 67Bank v.394; Sav.Rowe,Towle v. 58 N. H. Newmarket

intro-to theby the defendantexceptionN. H. 501. An was taken
assign-andmortgagenote,byin theplaintiffduction evidence the of

whyusoccurs tononesuggested,has been andment. No reason
they asproperly admitted evidence.were not

plaintiff.theoverruled: decreeExceptions for
All concurred.

Sullivan,
3,June 1919.

BridgeProprietors A. Fitts.FredThe v.of The Cornish

charged by bridge corporation for interstatemayA toll astate authorize a to be
subject.legislation by congressany theupqnin the oftravel thereon absence

doingproperty thereinmay upon corporation owning businessA a andstate confer
bygranted itspowers regards property areand asthe same such businessas

corporation thethereby subjecting tothecharter in withoutanother state
relating foreign corporations.laws to

by passingbridge thereoncorporationIf is intended that all travela charter to a it
grantedthough self-support, beforeshall contribute in tolls for its the charter

ofmodespropelled known, authority, such newvehicles were whenconfers
withvogue, commensurateon a basistravel come into to collect tolls therefor

the established rates.
passenger carriage passengers” within theA is “a four wheeled forautomobile

granted 1795-1796; ifmeaning Bridge andof inthe charter of the Cornish
carriagecarrying freight equal by for aused for a toll to fixed the charterthat

by power.drawn is not in of chartertwo horses excess the
incorporatedadjacent granted bridge corporation in this"Where an to astate

state,right charge bygranted thislaws ofstate the to the same rates of toll the
Hampshiregrant question ofthe extent of a Newthe is here determinable as

law.
againstaccording intent;A to takencharter is to be to all is not beconstrued its

grantee granted;specifically principle that what isthe not andthat is the
spirit appliedthe charters as well aswithin of an is within its terms is toact

legislation.to other
provision bridge corporationbyA charter for a revision the court of the tolls of a
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• bysuperseded public utilities, 1911, 164,the c.is statute of Laws and the tolls
by publicare the commission.to be fixed service

public requiresIf rates,no order of the service commission a sworn ofstatement a
compliancewith the commission without oathschedule filed is a with the

statute.
corporationmay specificauthorize an the in aDirectors officer of to act matter

contx-ary by-laws;authorization to the orunless such is chax-ter his action
binding uponor isafter constructive noticeactual them.

general corporationauthority mayof a officer ofThe a be inferred from its direc-
acquiescence knowledgein ofor his acts.tors’

Assumpsit,, by a referee,for tolls. Trial found awho verdict
reportedandplaintifffor the the facts. rulingTransferred without
term, superior byof the1918, Marble,from the courtNovember J.

byplaintiff incorporated HampshireThe was the legislature-New
in a between H.bridge Cornish,1795to construct toll N. and Windsor,.

follows;(as 1796)Yt. and certain tolls amended in asto collect
passengerfootevery every“For two Cents for horse and rider six

quarter- horse and SulkeyCents and a each Chaise Chair or—for
Sleigh byhalftwelve and Cents for each one eightone drawn beast

Sleigh byCents for drawn more thaneach one beast twelve and a
half eachCents Coach Phaeton Chariot fourfor or other wheeled
Carriage passengers thirty Cents for twentyfor each Curricle five

CarriageCents Cart or other byfor each wheel of burden drawn one
eight Carriagebeast for each Cart or otherCents wheel of burden
by beastsdrawn two fifteen Cents for each or otherCart wheel

byCarriage twentythree eachdrawn Beasts Cents for Cart or other
—byCarriage twentywheel of burden drawn four beasts five Cents

everyfor fouradditional beast above four eachCents for Sled drawn
Cents,by byone five Cents Sledbeast for each drawn beasts tentwo

byfor each drawn three beasts fifteen andSled Cents for each Sled
beast,twenty everybeasts andbydrawn four Cents for additional

above four Cents for each horse Jackfour or mule exclusive of those-
—Centsrode on three for each Neat not belongingCreature to a

sheepteam for each Swine half atwo Cents or Cent
And further forgoingbe it Enacted that the of TollRates shall at

every passingthe end of five Years the timefrom of first over Said
Bridge the superiorbe under Controul of the Justices ofthe Court and

dutyit proprietorsshall be the of the to theexhibit to Said Justices
Superiorof the Court a true account of their Annual income and

expenditures to that time under forfeiture priveledges grantedof the
by and the herebythis Act Said Justices are authorized to take
Cognizance the same and make such inof the Saidalterations Rates
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at timeBridge Shall nonett annual income of SaidToll so that theof
Laws,H.per (6Annum —” N.per Centumafter exceed twelve

353).
“confirming”an actlegislature passedVermont1797, the ofIn

important,moreit enumerated therights grantees,of the of whichthe
granted them, byare theof toll which togranting “the same ratesand

relatingHampshire,New tolegislatureof the of the state ofacts
Sess.),bridges.” (Oct.bridge Vermont Laws 1797 66.said or

meetings,organized and held annualincorporatorsThe have since
Theyinin and Vermont.HampshireNew sometimessometimes

requiredtheoperated from time to time filedbridge,have the and
inaccounts court.

thecompany, consultedWardner,In 1915 one treasurer of the
publictheindividually as a schedule to be filed withdirectors to

have done and dele-Theycommission. determined to thisservice
Accordinglyhim. and filed onegated duty preparedthe to he which

a fifteen for automobile. This scheduleincludes of cents eachtoll
thatposted bridge uponbeen acted since time.was at the and has

in thebridge charged specification,The defendant used the as the
being freight carryingitlargely by automobile,travel and some of for

only.
corporationplaintiff foreignThe the adefendant claimed that was

itsVermont,in the of that stateproveand offered to that under law
by theproofthere also thatcontracts made were invalid. He offered

plaintiff’s right togavelaw of that state a like the no collectcharter
by allegedfor in defence aretoll travel Other mattersautomobile.

opinion.stated in the

Streeter, Demond, Sulloway Piper& JonathanWoodworth {Mr.
orally), for plaintiff.the

(of Vermont)Davis & Davis and Davis &Frank O. Chellis {Messrs.
Davis orally), for the defendant.

Peaslee, sundryJ. theThe defendant claims that for reasons
plaintiff property.is entitled from him his itsnot to collect for use of

urgedIt is because state had nothat this was interstate traffic the
power in the of “thepremises. the law is that in class casesBut this

may Congressuntilrespective jurisdictionsStates act within their
Ferry County,sees fit to Port 234 U. S.act.” Richmond &c. v.Co.

317.
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Next it saidis that the beprovides passage“charter that shall
free unless an hasprovisionobstruction is maintained.” No such
been found in the charter.

Authority premisesfrom the is saidstate of Vermont to act in the
to be lacking. Hamp­original byThe grantedcharter was the New

legislatureshire (6in inLaws, 230)1795 N. H. and twice amended
1796'((Ib. 328, 353). passedIn an actlegislature1797 the Vermont
“confirming” the proprietors rights. purposein their The evident
of the act was to act inexisting corporation competentmake the to

capacitythat in butcorporation,Vermont. It did not create a second
gave the Hampshire corporationNew and domicilelegala existence
in Vermont. frequently railroads,This is in and thedone the case of
power anyso companyto endow the do seeis well settled. “Nor we

whyreason State,One may corporationState not make a anotherof
as organizedthere own,and hocconducted, corporation quoada of its
any property within jurisdiction.”territorial Baltimore Ohioits &
Railroad Harris,v. 12 the65,Wall. 83. And is true as towhatCo.
corporate property corporateis equallyof course true as to business.

The claim that plaintiff is, Vermont, foreign corporationthe in a is
not borne byout and haveincorporators organizedthe facts. The
held meetings Hampshiresometimes in New and in Ver-rsometimes
mont. Their treating organization corporationaction in aso their as
in both may maystates powers granted.or not be under thejustified
But whether longit is or asquestion.not is immaterial on this So

plaintiffthe a corporation corporationwas at all a asit was Vermont
to its property and anbusiness in that If could be held thatstate. it
irregular holding corporatemethod of meetings deprivedhad it of its
character and existence, corporation,then it a andlongerwas no
hence was a foreign corporation. legislaturenot madeThe Vermont

plaintiffthe a incorporation, corporationVermont far it is aso as
that state statutes, relatingat all. It follows that the of Vermont to
foreign corporations application.have no

The provides plaintiff grantedVermont act that the be “the
same rates granted them, by legisla-of toll which are to the acts of the
ture of bridge.”the state IfHampshire, relatingof New to said the
tolls sued for by Hampshire theywere also au-authorized New were

bythorized grantVermont. The of tolls was made before self-
propelled known, arguedvehicles were and hence it is that no toll
can chargedbe passage. legislaturefor their It is manifest that the
intended .passing, bridgethat all totravel over the should contribute
its support. If present day developmentthe means of wereof travel
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purview act,the it should be held to be equallyoutside the of outside
is, inproprietors. establishingthe That their actthe intent of the

thoughbridge, publica dedication of the structure to travel as then
known, be a dedication of it towould not unknown future modes of

grant toll,travel, as to which there was no of a which no one hadand
case, being publicIn acontemplation. dutyin such there no and no

grant toll, according speciala the collectof owner could to contract,
agreed upon.a reasonable sum if no amount were Banfill,or Olcottv.

537,4 N. H. 547.
of theBut the true construction act is that when new modes of

vogue, and it legislative granttravel come into is evident that the was
travel,all authorityintended to cover there is to collect therefor on a
with Geigerbasis commensurate the established rates. Turnpikev.

Road, 582; Company,Pa. St. v.167 113Mich. 675. A differentMurfin
Turnpikein Peru Peru,conclusion was reached Co. v. 91 Vt. 295.

placed uponIn reliance is Turnpikethat case Gloucester&e. Co. v.
92;Leppe, Company, supra,62 N. J. Law v. and a decisionMurfin

by (Malloryan in Bridgeinferior court New York v. Company, 104
1025).Supp. apparent supportN. Y. It is not how for the decision

Company,is be found in v. supra.to The decision there wasMurfin
company bicyclenot collect rider,that the could from a because the

permitted pass free,charter foot travelers to bicycleand the rider
thought properlywas to be more classified with them than with

opinioninriders wheeled vehicles. But the states in terms that auto­
motorcycles are subject paymentmobiles and to the of toll. The

Jersey and New uponcases from New York are founded theorythe
strictlygrant againstthat the is to be company,construed the and

upon theyin this ideait is reliance that were infollowed Vermont.
uponIn this state the rule of construction relied is not treated as a

controlling inone most instances. The rule here is that the construc­
grant, interpretation anylike the of writing,tion of a is to be arrived

by ascertaining meaning languagethe fair of theat to those who used
taking grantait. The rule of a stronglyof franchise against the

magnifiedgrantee deprivenot here so as to himis of everything save
grant.thewhat is within the strict letter of The principle that what

spirit of an act within appliedis within the is its terms is to charters
legislation. Railroad,as other Burke v.as well to 61 160,N. H. 233.

passengerfar as automobiles areSo concerned the clearlyact
Such a vehicle is acovers the situation. “four wheeled carriage for

freight vehicles,passengers.” “carriagefs]As to or of burden,” the
they byare not “drawanfact that are or two beasts” is not the true

VOL. LXXIX. 17
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Company, supra.a num-toll. v. Theliability paytotest of Murfin
for the amount of theas a convenient measureis usedber of beasts

toll thanby paidfour beasts more one drawndrawnA vehicletoll.
charge passageA for thebecause it would be heavier.by beaststwo

byaequal carriageto that fixed for drawn twoof an automobile
rightThe togranted.not in excess of thatis plainlyhorses

grantspirit of the and is conferredtheit ischarge within.
thereby.

questionthe traffic in arose in Ver­that becauseargumentThe
by Turnpikeis Peru Co. v.the case controlledmont, therefore

misconceptionaupon of the situation. Thesupra, is basedPeru,
are grantedof toll which toof “the same ratesgrant isVermont

Hampshire.”legislaturethe of the state of Newacts ofby thethem
Hampshire granted;had andNew thegranted whateverVermont

ques­agrant is here determinable asHampshireof the Newextent
if would notlaw. Even Vermont be boundHampshiretion of New

HampshireHampshire construction of the NewNewtheto follow
Vermont, the result not bein would affected.grant litigationin

Hampshire compelledNew would not beprincipleUpon the same
grantof the extent of a Vermont inVermont viewtheto follow

Hampshire. Much less is the Vermont viewin Newlitigation
placed uponto a Hamp­be Newauthority here on the construction

situation,aspect grantof the extent of theanyIn thegrant.shire
a question Hampshiresuit as of New law.in thissettledis to be

legally promulgated.that the rates were neverFinally is saidit
by superseded bythefor a revision court wasprovisionThe charter

public 1911,serviceestablishing the commission. Lawsthe act
commission,rates was thereafter filed with theA ofschedulec.164.

objection. Themakes schedule was notit the defendantand to
only mayinprescribedis such manner asas an oath beto; butsworn

s.(lb. (a)) and ascommission 8 the commis-by therequired
an15) oath, objectioncall for this(No. does notordersion’s

is untenable.
byand filed the of theprepared treasurer com-wasThe schedule

directors, delegatedconsultation with the whoinformalafterpany,
competent generalfor agents,“. . it is thehim. . whothe totask

transportation,of to establish rates ofthe businesscharge ofhave
subject to control of ifdirectors,the thethough of coursefreight,

cases,matter; . . . as in otherupon the the assentto aGtthey choose
there ismay presumed unless some evidence ofbedirectorsof the

case, then, beingin this torelied on shown haveratesdissent. The
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during periodtheposted up depots, uponat tbeir and actedbeen
mayobjection,or be takenquestionof these transactions without well

&legallybeen Manchester Lawrence Railroadto have established."
297,Fisk, 33 N. H.v. 308.

argued andby not beenexceptionsOther taken the defendant have
are assumed to be waived.

Judgment the plaintiff.for
All concurred.

Rockingham,
28,June 1919.

Orrin v.Tucker Gertrude F. Lowe.

supremo openofThe the of the iscorrectness conclusions court not for examimt-
application superior appropriatetion when made theis in court for the orders

carryto them into effect.
plaintiff exceptionsa for theWhere after verdict the defendant’s have been

by supreme court, plaintiff’stransferred and overruled the the motion for
judgment by superior groundcannot be denied the court on the ex-that the
ceptions presented questiona which did not alise at the trial.

question of byA once decided is in supremelaw not reexamined the thesame case
except upon rehearing; delayunexplainedcourt motion for a after an of

eighteen filing motion, justicein requiremonths such does not a further
hearing ground presenting wrongon exceptionsthe of mistake in the where

party consequencethe effect would be to hold the other for the of his mistake
in ofthe course the trial.

Action, personal injuriesfor 1911,under c.Laws 163.
overrulingAfter the (seeof the defendant’s exceptions, 78 N. II.

610) plaintiff’s judgmentthe for bymotion was denied superiorthe
exception.subject Upon hearingcourt to the of that motion the

superior court found that the issue whether the defendant failed to
plaintiff shuttinginstruct the as to off the power (upon itwhich

inwas held 78 N. H. that610 there was evidence authorizing the
jury)submission of the case to the was not trial,submitted at the

plaintiff uponbut that the rested negligencehis case the claim of in
particulars only, (1) failure to guards (2)two furnish suitable and a

clutch; plaintiffdefective that the waived the failure to instruct as
ground liability justicea of and requirethat did not a new trial.

by Kivel,Transferred J., term,C. from the 1918,October of the
superior court.


