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during periodtheposted up depots, uponat tbeir and actedbeen
mayobjection,or be takenquestionof these transactions without well

&legallybeen Manchester Lawrence Railroadto have established."
297,Fisk, 33 N. H.v. 308.

argued andby not beenexceptionsOther taken the defendant have
are assumed to be waived.

Judgment the plaintiff.for
All concurred.

Rockingham,
28,June 1919.

Orrin v.Tucker Gertrude F. Lowe.

supremo openofThe the of the iscorrectness conclusions court not for examimt-
application superior appropriatetion when made theis in court for the orders

carryto them into effect.
plaintiff exceptionsa for theWhere after verdict the defendant’s have been

by supreme court, plaintiff’stransferred and overruled the the motion for
judgment by superior groundcannot be denied the court on the ex-that the
ceptions presented questiona which did not alise at the trial.

question of byA once decided is in supremelaw not reexamined the thesame case
except upon rehearing; delayunexplainedcourt motion for a after an of

eighteen filing motion, justicein requiremonths such does not a further
hearing ground presenting wrongon exceptionsthe of mistake in the where

party consequencethe effect would be to hold the other for the of his mistake
in ofthe course the trial.

Action, personal injuriesfor 1911,under c.Laws 163.
overrulingAfter the (seeof the defendant’s exceptions, 78 N. II.

610) plaintiff’s judgmentthe for bymotion was denied superiorthe
exception.subject Upon hearingcourt to the of that motion the

superior court found that the issue whether the defendant failed to
plaintiff shuttinginstruct the as to off the power (upon itwhich

inwas held 78 N. H. that610 there was evidence authorizing the
jury)submission of the case to the was not trial,submitted at the

plaintiff uponbut that the rested negligencehis case the claim of in
particulars only, (1) failure to guards (2)two furnish suitable and a

clutch; plaintiffdefective that the waived the failure to instruct as
ground liability justicea of and requirethat did not a new trial.

by Kivel,Transferred J., term,C. from the 1918,October of the
superior court.



Lowe,v.Tucker [79260

orally), plaintiff.Brown for(Mr. the& BrownSleeper

fororally),Doe the defendant.(Mr.Hughes & Doe

stands,as exceptionthe record it the thePlummer, UponJ. to
the verdict must be sustained.judgment on Theto orderrefusal

bythe defendant her for a non-a verdict which motionshadplaintiff
verdict contended the evidence did not authorize.a directedandsuit

byhaving exceptionbeen transferred to this courtcontentionThis
motions, parties fullythe were heard and''theof thedenialto the

in favor plaintiffwas of the andpresentedlaw so decidedofquestion
overruled, whereby the plaintiff became entitledwereexceptionsthe

legal objectionverdict, beingno to the verdicton thejudgmentto
of it.except supportthe claimed absence evidence to Theraised

judgment superior appearsin the to havefor courtmotionplaintiff’s
ex-ground that the facts found that theupon the showdeniedbeen

erroneouslymay supremehave been overruled in theorwereceptions
legal soundness of the conclusions of this court isBut thecourt.

ap-in superiormade the theapplication is court foropen whennot
nothingitcarry were,them into effect. If wouldorders topropriate

settled; questions repeatedlydecided here could be returnedbeever
parties. questionpleasure of the The whetherat theto courtthis

ofjury questionfor the has been decided. Aevidencethere was
in is not the casedecided a cause reexamined-in sameoncelaw

rehearing. Company,for Kidd v. 75 N. H.upon a motionexcept
154, 158.

through mistakerendered-was considered erroneousthe decisionIf
remedyfact, the was amisapprehension of defendant’slaw orof

Uponrehearing daysmade ten of thefor within decision.motion
mightthe defendant have obtained leave to securesuch motion

showing instruct,the ofof case that the failure toan amendment
groundaevidence, claimed the jurywas was not before astherewhich

might permitted, althoughThis it is nownegligence. have beenof
argumentno claim was made at the and the defendantsuchconceded

questionobjectionwithout the whether the defendant’sdiscussed
negligenceproperly plaintiffinstruct the evidence ofto wasfailure

ininjury. plaintiff’sthe The mistake was the submissioncausing
jury; defendant’s, presentingthe in the case herecase to theof the

seasonably allegedfailing to for of the errorin move correctionand
of this court.in the decision

plaintiff atis that the the trial waived the defendant’sIt found
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power ground negli-the a ofhim to shut off asto instructfailure
require findingtrial. Thisjustice does not furtherand thatgence

material courtany promotein become unless this toeventcannot
inconsequencesthe defendant from the of her errorjustice relieves

delayupon exceptions unexplainedthe and herpresenting her case
rehearing. relieffilingin a motion for If thiseighteen monthsof

requiregranted, justice pur-would not it should be for thebecould
enabling plaintiffthe defendant to hold the to the conse-pose of

jury.thequences of his mistake before
re-Although question properly presented,the was not at the

upon grounds negli-the ofquest parties argumentthe was heardof
proceeded plaintiffthe at the trial. Thegence upon plaintiffwhich

operating re-sawinga machine. There wasinjured while slabwas
clogged plaintiffand that the whileevidence that the saw became

caughtendeavoring stoppedthe that had the sawto remove slab
sprocket drivingand chain of the mechanismhand between thehis

feeding wasfed the material to the saw. This mechanismwhich
disengagedpower bythe a clutch which could beconnected with

the There from which it couldstoppingwithout saw. was evidence
plaintiff disengagedthe thethat, stopped,be found when the saw

obstruction,attempting theclutch and that while he was to remove
way engaged sufficientlyin move thethe clutch some became to

causing thedriving slightly, catching plaintiff’sthe hand andchain
plaintiffThe defendant’s evidence tended to show that theinjury.

dutch, that the the feeddid not the so when saw startedrelease
The that the faces of the clutch were wornchain did also. evidence

to be immaterial as there was no evidence such conditionappears
engage improperly.make clutch But there wastend to thewould

operating openthe in thethat when the lever clutch wasevidence
might the shaftportionthe loose of the clutch slide onposition

sufficiently engage give chain suchsupporting it to and to the feed
place respectIn thea motion as took on this occasion. this machine

defective and the defect a cause of thecould be found to have been
injury.

Judgment on the verdict.
concurred.All


