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liability plaintiffemployers’ act, thethe has burdenupon federalIn an action the
resultingnegligence injury;establishing own theand histhe defendant’sof
injury negli-between the and thea visible connectionevidence must disclose

probable therefrom.gence charged, resultas a reasonable and
enginestanding upon apron of wasfireman, the an heA whilewho claims that
engineapron passedby when thelateral motion of thethrown therefrom the

curve, he thrown as thethe of evidence that wasrecover in absencea cannot
leavingenteringengine upon or a curve.was

liability act.employers’theCase, negligence under federalfor
plaintiff.theby juryTrial and verdict for

Concord,from Newplaintiff, runninga a trainThe fireman on
Massachusetts, fell or was thrown fromHampshire, Worcester,to

Ayer Harvard, Massachusetts, andpointtrain andthe at a between
The defendants’the so received.injuriesclaims to recover for

a verdict directedof the evidence that bemotion made at the close
subject exception.for to The evidence relevantthem deniedwas

opinion. by Sawyer, J.,to in Transferredexception appearsthe the
term, 1918, superiorfrom the the court.October of

(Mr. UptonUpton Joseph orally),C. Donovan forRobert W. and
plaintiff.the

Sulloway (Mr.Streeter, Demond, Piper& JonathanWoodworth
orally), for defendants.the

islegislation under which this suitParsons, C. J. The federal
in allbrought qualifyor the common law rule thatabrogatedoes not

establishingfor the the burden ofnegligence plaintiffactions has
resulting injury.and v.negligencethe defendants’ his Wilson

H. unlessRailway, negligence142. Proof of is not sufficient78 N.
i thethe an and connection betweenopenevidence discloses visible

probableinjury negligence chargedand the as a reasonable and
upon proof, uponplaintiffresult therefrom. The must recover not

Ingerson Railway, ante, City Bowling154;v.conjecture or surmise.
Reynolds 126;N.Alleys Berlin, 169; Company,v. 78 H. v. 73 H.N.

441;Railroad,H. N. H.Company, 407; GahaganDame v. N. v. 7071
propositionH. The is too wellRailroad,Deschenes 69 N. 285.v.
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settled in this jurisdiction permitto or discus-further elucidation
• sion. Applying proofrule presented,this to the it there wasis clear

nothing for jurythe and notthe case should have been submitted
to them.

The plaintiff, nearlyfireman years’ experience,a of two was em-
ployed to engine specialfire the of a train from to Wor-Concord
cester, 20, 1917,December performed up pointand that service to a

Ayerbetween Harvard,and on the line andbetween Nashua Wor-
cester. Ayer,Just theHarvard, beyondbefore next station was
reached engineerthe plaintiffnoticed the was not in cab>. Thethe
train was stopped and arrangement proceedingmade with a train in
the opposite direction to the missinglook for fireman. He was found
lying upon right-hand Worcester,the of theside track inbound to

feet1373 west of Davis so called. The disturbedcrossing, snow was
for a few feet where he fallen. trackpointhad At this the was
straight. Commencing degreeat onecrossingDavis there was a
curve to the left which the No onecrossing.ended 255 feet from

plaintiffsaw the shortlyleave the His that aftercab. account is
leaving Ayer his visibleCampattention was called to Devens on

right-handthe of stepped engineerside the road. He beside andthe
looked through the cab engine steppedwindow. He then the andfired
back with both feet on tenderapron connectingthe the cab and
when the next thing he in he didknew he was the air. He testified
not fall but thrown, any jolt priorwas but could not recall shock or
thereto. Two after examinedenginemonths the accident the was
by a witness who discovered a of one andpossible lateral movement

quartersthree engineinches in the of testifiedapron the which he
must have year. apron lapboardexisted for at a is de-least The or
signed to tender, uponenginefurnish connection the andbetween
which maytrainmen Inperformancestand in of their work. this
case it twenty-consisted an plate longof iron about seven feet and

.one by permitinches hingeswide. It is to the whichattached cab
a vertical motion the this mo-edge permitof next the tender. To
tion some new,lateral play hinges necessary.at the is aboutWhen
a half-inch lateral Thereusual,motion is which increases with use.
was evidence of been ob-the defect claimed and that it could have
served and repaired suchpermittingbefore the accident. Whether
a dutycondition to exist could a ofnegligence,be found to be breach
to the dependsdefendants’ the fact thisemployees, upon whether
increase in perilthe theplay materiallyamount of tends to increase
of the service. fromplaintiff, experienced fireman,The an rode
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any deficiency engine.in theobservingAyer withouttoNashua
year.for ahad in the conditionwas that it been sameThe evidence

orany injuredfireman had been dis-no evidence thatThere was
apron.of the There was noby the lateral movementcommoded

any knowledgethe of the defendantsengineman toevidence that
injuredhad ever been oranyone engaged in railroad maintenanceor

in anby possibility of such lateral movementthediscommoded
Callahan, takingin orexpert, testified thatapron. plaintiff’sThe

at, thirty-five enginean hour the lurch of thea milesleaving curve
might a man. Theswing engineof the throw de-combined thewith

possiblythe more ex-that the effect ofexpertsfendants’ testified
apronof be to diminish themovement the wouldtensive lateral

engineof a curve.effect of the lurch the on
andan increase of one-practical propositiona oneWhether as

possible enginelateral of anin the total movementfourth inches
matteris a forinjurythe of therefromapron probabilityincreases

no Theexperiment, of which there was evidence.observation and
unnecessaryit isby speculation.be But toquestion cannot settled

findingproof is to authorize a thedetermine whether the sufficient
If ofbe assumed the condition thenegligent. itdefendants were

plaintiff fails because there is noapron negligence,is evidence of the
caused It is conceded that on ainjury.evidence that condition his

possibleinthe lateral movementstraightsmooth track increase
aprondoes not the unsafe. Most of evidence relates torender the

falla But not on a curve.upon plaintiffthe effect the did outcurve.
slightofHe over a thousand feet from the end the curvewas found

crossing, wrong the trackcommencing at Davis and on the side of
by body enginethe leftto be inertia of his when thethrown the

straightcurve for the track.
him onplaintiff’s apron mightThe that the throw aargument

thrown, happenedmustcurve as he the accident haveand, was
arecurve, argumenton a is mere in a circle. There two unknown

him,the thrown aquantities, aprondid throw was he on curve?
by evidence,Until one is the other cannot beestablished

inferred.
prove plaintiffAs the evidence not tend to the left thedoes cab

engine entering leaving curve,as the was or a he cannot connect his
furnishingininjury negligence enginewith the defendants’ him an

upon.to The is to claimunsafe ride curves same true as the as to
the track. nounevenness of There was evidence of such condition.

apossibility. possibilityThere was at most a A mere is not cir-
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proof mayin fromcumstance which inferences be drawn. A verdict
have been forshould ordered the defendants.

Exception sustained: verdict and judgment thefor defendants.

All concurred.

Hillsborough,
4,Nov. 1919.

ValleyPaquetteJohn v. Connecticut Lumber Co.

danger heavilythe striking sledgeWhether wedgeincident to awith a wooden
felling byin youthfulused a tree was inexperiencedassumed a and servant

whetherand the danger properlymaster should have warned ofhim the were
jury.submitted to the

testimonyThe usingof woulda witness that he have atold servant so such a
wedge light” expression“to take ithis axe and hit is admissible as an of
opinion.

admissibilityThe test opinionusual to determine the of is notevidence whether
jury openthe matter is observation,for the or is to common whetherbut the

knowledgewitness’ will aid in the search for the truth.

Case, for bynegligence; jury plaintiff.Trial verdictand for the
The evidence prove employedtends to that the defendants the
plaintiff when he years timber,was nineteen old fellto and furnished

sledge, saw,him a a and an axe. weeks,After he had twoworked
he largeencountered a appliedtree and the man inMcDonald,to
charge work,of the for a wedge to it down. toldthrow McDonald
him there were wedges,no iron and gave dryhim one made from a
spruce limb. He inserted the point wedgeof the in the saw scarf

began,and to it with sledge,drive the and on the blow asecond
piece of wood eyestruck him in injurythe and caused the com-
plained of. plaintiffThe largehad never felled a tree or used a
spruce wedge any purposefor before injured.he was Transferred
by Branch, J., the September term, 1918, court,from of superiorthe
on the exceptionsdefendants’ to the denial of their motion for a
directed verdict and to the admission of evidence.

Cyprien BelangerJ. (Mr.Taggart, Tuttle, Wymanand & Starr
Wyman orally), plaintiff.thefor

Doyle & orally),Lucier and (Mr.Edmund Sullivan Lucier for the
defendants.


