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proprietors railway, pursuant S., 29;The 160,of an electric c.who to P. s. Laws
1907, 2, procured24, appointment policec. s. have the of their conductor as a
officer, illegal exercise, business,are liable for thehis acts in in their of the

authoritypublic theywith which have caused him to invested.be
makingappointed has, complaint,Where a conductor so without a ordered a

police passenger non-paymentof fare,officer a town to arrest fora of and the
acting solely him,officer on such order an whetherarrests issue the conductor

giving railway’s policein the order acted as the or aconductor as officer is
immaterial; part duty railway’sfor it ofwas his as the servant to exercise

dutypublic necessary.his when
case, finding passenger guilty fraudulentlyIn such a thethat was not of at-

tempting payment byto evade does not that arrestestablish such the conductor
groundillegal;was a reasonable for the thatconductor’s belief evasion was

attempted justification.ais

Trespass, imprisonment.for Plea in justificationfalse that the
plaintiff attempting paymentwas arrested for to ofevade fare
upon the railway. bydefendants’ Trial andjury verdict for

plaintiff.the
plaintiffThe passenger railwaywas a the defendants’upon and

refused pay demanded, claiming that, byto fare when the starting
of it,the car opportunity pre-before he had to leave he had been

leavingvented from car at place paid.the the to which he had As
to the foundation of claim inthis there was conflict the evidence.
When Gorham,the end of the in the plaintiff, per-line was reached

insisting his refusal pay, byto was ordered to leave the car the
defendants’ conductor, Spiller, Forbush,then directed onewho a
police town,officer of the plaintiffto take the and up.lock him

directed, being SpillerForbush did as no warrant issued. had been
regularly appointed policea railroad officer. At the ofclose the

partiesevidence both for a Themoved verdict. motions were denied
and subject exceptionto the jurycourt submitted to the the follow-
ing question: Spiller“Was Mr. he ordered the plaintiff’swhen

acting railwayarrest as conductor of the defendant or as a railroad
police officer?”

Upon finding jury Spillerthe of the in ordering plaintiff’sthat the
arrest acted as a of defendants,conductor the the court ordered a
verdict plaintifffor the excepted.and the defendants Transferred
from the December term, 1918, superior byof Marble,the court J.
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orally), plaintiff.the(by brief and forOvideJ. Goulombe

orally), for theLibby (byF. and defendants.Jesse brief

attemptsfraudulently or toperson“If a evadesParsons, J.C.
by givingfare a false answerthe establishedpaymentthe ofevade

traveling beyond point to whichthereof, byor thethe collectorto
fare,leaving having paidtrain the orby the withoutpaid,has orhe

exceedingnot ten dollars formeans, shall be finedby any heother
S., 160,P. c.. s. 7.each offense.”

mayor city,and atown, the aldermen ofof a or“The selectmen
an electric rail-proprietorsof the ofmay upon petition. . . the

city appoint manyas of thetown orway running cars within such
they may deemcorporations, respectively, asofemployees such

police purposesfor the andact as railroadtoproper, police officers
160, 29; 1907,S.,P. c. s. Lawsset forth.”powersthe hereinwith

124, s. 2.c.
may preserve and aboutorder withinpolice“Railroad officers

peti-uponupon the cars of the whosepremises andthe corporation
warrant,may arrest, a . . .they withoutthey appointed;tion were

any known to the laws of thecommitting thereon offensepersonsall
persons policeto nearestso arrested thestate, .mayand take the

countyin the where theplace of lawful detentionstation, or other
S., 160,c. s.P. 32.committed.”offense was

plaintiff’s charge illegalthe of arrestanswer toThe defendants’
and chargedthat the arrest detentionthe contentionand detention is

employee.legal powerthe of suchemployee was withinagainst their
by defendants andemploymentof his theacted in the courseSpiller

hisThey illegalare liable for actsbusiness.in the conduct of their
public authority theybusiness, of the whichexercise, in theirin the

Railroad, H.upon him. Cordner v. 72 N.to conferredhad caused be
attemptingthe tocommitting offence ofplaintiffIf the was413.

fare, by appointmentforce of his hadSpillerpayment of hisevade
toof the statute arrest himauthority a literal constructionunder

convey policehim the nearest station orand to towarrantwithout
request anyHis to officer or otherof lawful detention.placeother

plaintiff’s S.,for P.authority the detention.sufficientperson was
requireexecution of his office could suit­250, Spiller in thec. s. 5.

Whether, plaintiffP. c. s. 2.S., 250, theany person.ofable aid
Spiller’s orderingin himsubmitting, action tobutobjectingnot

immaterial, plaintiff’sis theto an arrestcar amountedleave the
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byarrest and detention upon Spiller’s Spiller’sForbush order was
act and an by byarrest Spiller’sForbush as assistant an arrestwas
Spiller. Railroad,Krulevitz v. 228,143 Mass. 232.

Assuming point arrest,at this thejustifiesthat the evidence an
question uponis whether the evidence the defendants can be denied
the protection of authority theythe official had causedwith which
Spiller to be invested. The the ar-Spillerevidence is that ordered
rest. As he had legal authority heso, presumptionto do the is that

indid it the authority.exerciseof jurysuch But the have found that
in ordering the Spillerarrest acted as the defendants’ conductor.

Assuming that the re-jury they notwere instructed that could
turn the theyanswer which they Spiller’sdid if found action was

in any part uponfounded question is,his theauthority,official the
defendants having excepted issue,to the of the whethersubmission
there anyis uponevidence Spiller’swhich it could be found that
act solelywas privatethat of a of or-Spillerindividual. If instead
dering the arrest charginghad made a thecomplaint to Forbush
plaintiff with evading payment actingthe onof fare and Forbush
his own initiative ques-had made warrant,the arrest a twowithout

raised,tions would be (1) bychargewhether a crime not deniedof
the respondent constituted a anview of crime as to authorizeso

byarrest Forbush without a warrant, S., 250, 3,P. c. s. and if it did
not, (2) whether Spiller or the com-employers,defendants as his
plainants in such case, are liable except prosecution.for malicious

The instructions to the jury reported only groundare not but the
upon which the finding could made aSpillerbe sustained is that
complaint to uponForbush responsi-uponwhich Forbush his own
bility arrested and Railroad,detained the plaintiff. Krulevitz v.
supra.

Without discussing sufficiencythe caseof the evidence in the
cited, there is no evidence uponhere befindingwhich such a could
made. There is no controversy in the theplaintiff,evidence. The
conductor and policemanthe agreeall that was:Spillerwhat said
“Take that man and lock him up.” complaintThis butwas not a
an order. Forbush did not in-any gotexercise He hisdiscretion.
formation as to the reason for itplaintiffthe arrest from the after
was Spiller’smade. testimony upon he hadcross-examination that

plaintiffthe arrested as a part rail-dutyof his as a of theservant
way was not an admission or evidence that in thehe did not do so
exercise of his authority policeas a partofficerbecause it of hiswas
duty as the defendants’ au-servant or conductor exercise theto
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upon necessary inhim,had conferredthority they had whenwhich
there wasbusiness. As no evidence Forbushof theirthe conduct

complaint Spiller, specialof issue inupon the thethe arrestmade
appears to have been was im-in it understoodwhichthe sense

jury. And in the absence evidenceto the of suchsubmittedproperly
questions mightwhich been raisedunnecessary consider havetoit is

presented.have sustained the issue had beenif which wouldevidence
guilty fraudulentlythat he was not at-plaintiff contends ofThe

of fare. A tofindinghis favorable thepaymenttotempting evade
establish arrestwould not that the andon this issueplaintiff

passedmatter of law. Theillegal as statute was todetention were
remedy place prac-in a where it bean immediate wouldprovide

a In authorizingwarrant. a railroadtically impossible to secure
persons committing uponaarrest without warrantofficer topolice

known to the laws the“anycars offense of statetherailroad
general authorityin thehad mind conferredlegislature must have

uponarrest without warrant view of crime.upon police officers to
in250, spoken4. “The view of is such aS., 3,P. c. ss. the statute

arrest,for an and groundcauselegalview as shows reasonable to
of a criminalplaintiff guilty legalthe offence wasbelieve cause

a warrant.”arresting Bucklin,. . . him without O’Connor v.for
Spiller589, plaintiffDid believe the attemptingN. H. was59 591.
fare and therepayment groundhis wasto evade of reasonable for

inquestions affirmative,are answeredbelief? If the thesuch these
is established. But isjustificationdefendants’ the evidence not
the interpretationto did notopen SpillerIt is that be-conclusive.

of a crimeplaintiff guilty using powerthe but hislieve was was
pay. Inmerely plaintiff to this the factscompelto the view of the

arewas and the defendants liable. A aloneillegal juryarrest can
should be anddetermine inference drawn case shouldwhich the be

exceptionsThe thesubmitted to to issue andthem. submitted the
verdict ordered are sustained.

Verdict new trial.set aside:
.All concurred.


