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engagedare inmill, factory place personsfive or moreshop, or other
1911, 163,c. 1.s.manual or mechanical labor.” Laws

toordinary meaning, 1 is intendedgivenis its s.languageIf this
en-person engagedin must toemployments which a bedescribe the

(b) toact, and the officeof sub. div. isto the benefit of thetitle him
employ and the kindpersonsof the master mustdelimit the number

dangera tothey engagedin must and not whichof work bewhich
to benefit of the act.they exposed, to entitle them themust be

Boody 208, short,H. 212. In the test to determineCompany,77 N.v.
inquireto the benefit of the act is toemployeean is entitledwhether
(2) any(1) labor,in manual mechanicalengagedhe was orwhether

proximity hoisting apparatusto orpart his was done inof work
H.power-driven machinery, Company, 567,Morin v. 78 N. and

in(3) persons engagedfive more manual or mechanicalwhether or
in inemployed mill, etc.,and the helabor were about which worked.

discharged.Case
All concurred.

Hillsborough,
2,Dec. 1919.

MaryBarber, friend,his nextby BarberDaniel E.
Georgev. R. Jones Shoe Co.

waiting work, temporarilyservant, and,leftwhile for his machineA while en-
gaged in nearby,with another servant the same roomin conversation and

unguardedbyinjured employed:machine at which suchwas an servant was
finding injuryupon that thethe was warranted wasthe evidence received in

employment meaning 1911, 163,of c.within the Laws s.the course of 2.
duty guard may properlysuch machine beThe to inferred frommaster’s the

waitingusage employees when for work toof converseknown with other
machines; guardor,operatives if a would have ineffectual,their beenat the

youthfulwarning inexperiencedmay notfault in a andmaster be at servant
danger.of the

c.1911, 163, 2.Action, negligence plaintiffunder Laws s. Thefor
factory upon ain defendants’ shoethe heel breastinjuredwas

shaver.
they athe saw machine in fullby jury operationaUpon view

upon plaintiffwhich the was injured,one exceptto the itsimilar
guards. The defendants were subjectwith theequipped towas

1911,statute, c. and163,Laws hadliability notemployers’ accepted
plaintiff’sAt the close of the evidence, theprovisions.its court
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granted for athe defendants’ motion nonsuit to thesubject plain-
exception. January term, 1919,tiff’s Transferred from the of the

superior by Branch, Thecourt J. evidence the excep-relevant to
inappears opinion.tion the

Banigan,James E. Dearborn and E.Samuel J. Charles Hammond
(Messrs. Banigan orally),and plaintiff.Dearborn for the

Tuttle,Taggart, Wyman (Mr. WymanStarr orally),& for the
defendants.

Plummer, plaintiff,J. The who years age,was nineteen of had
in factory uponbeen at for the their a nailingwork defendants shoe

machine about one the time pre­for week at of the accident. Just
completedvious accident he the uponto the had work which he was

engaged.5 attempted work, byHe to some other wasdo but ordered
Having nothingthe foreman not to do it. do, waitingto and while

work, twenty feet,for he went across the room about and talked
younga man aoperatingwith who was machine known as a heel

operative workingbreast The at thisshaver. machine was at a set
it,revolvingof knives on the left end of and was a setthere also of

revolving rightknives on the unguarded,end. These wereknives
thealthough placewas a on machine a in­guard,there for and no

given plaintiff respecting dangersstructions had been the the in­
beingin near plaintiff’s provecurred it. The evidence tended to

talkingthat this operative standingwhile he was with he was with
rightthe machine, righthis back to end of the with arm hanginghis

by restingand left arm aside, rack;his his on shoe that he had been
inengagedthus threeconversation some minutes when the sleeve of

rightjumper revolving byhis on his arm sucked intowas the knives
the air armmachine, rightblower attached to the his was drawn

machine,into and of arm justthe the back his theabove elbow was
cut; was, long customarythat it and for ahad been time for em­

room,ployees they nothingin when had waitingthat to do and were
work, go room, operativesfor about the and talkto with the at the

machines, plaintiff did;the heas that had never a heelseen breast
shaving equipped knives entering employ­machine with before the

defendants, priorment of the and that to the accident he had not
upon injured;observed the machine which he was that the knives

upon machine when opera­this were invisible the machine was in
theytion, velocity.suchbecause revolved with

questionThe forfirst consideration is whether under the em-



Company.Barber v. 313N. H.]

(Lawsliability compensation 1911,and statuteployers’ workmen’s
in163), plaintiff employmentc. the was the course of his when the

accident 1 of the act enumerates the kinds ofoccurred. Section
2employments by law, provides “If,covered the and section that

any described,in employments personalthe course of of the above
arising ininjury by employ-accident out of and the course of the
any employed therein,ment is caused to workman in inwhole or

part, by employer comply any statute,failure of the to with or with
any authority byorder made under law, negligenceof or the of the
employer any officers, agentsor of or employees, byhis its or or

any insufficiency his,reason of defect or negli-due to its or their
ingence plant, ways, works,the condition of machinery,his or its

ears, engines, equipment, appliances, employeror then such shall be
damagesliable to such workman for all occasioned to him.” There

question plaintiff engaged employmentis no that the was in an
bycovered 1 of the act. Butsection the defendants contend that

waiting work,when he left his machine andwhile for went across
the to talk with a inroom fellow-workman he was not the course of

aemployment, properhis under of 2.construction section
employers’ liabilityThe compensationand workmen’s statute

was enacted for the benefit and the mill andprotection factoryof
operatives statute,of the state. It a remedialis and should be
liberally fullyconstrued to and adequately purposeeffectuate the
of its enactment. Hotel Appeal, 143; Coakley’sBond Co.’s 89 Conn.
Case, 71, 73; Case,216 Mass. Panasuk’s 589;217 Mass. Donahue v.

Co., 373; ZappalaSherman’s Sons 39 R. I. Comm.,v. Industrial Ins.
314;82 Milwaukee Miller, 652;Wash. v. Lizotte154 Wis. v. Com-

pany, 354,78 N. H. 357.
Mills, 551,v. Contoocook negli­Wheeler 77 N. H. was an action for

gence under plaintiff employed bythis statute. The daywas the
in upstairs hosieryan room of the defendants’ mill. She had com­
pleted upon engaged,the work which she was byand was told the

that, if day,overseer she desired to gofinish out the she could down
stairs, piecewhere there doingwas work to be done. In so she fell

stairs,on the and injured. urgedThe defendants that becausewas.
day’s upstairs,she had finished her work and goingwas downstairs

engage character,to in work of a different that she was not inwhile
transit the defendants’ Itservant. was held that she inwas the

employment. Althoughcourse of her this case is somewhat unlike
bar,the case .at it demonstrates athat narrow and restricted

being placed uponconstruction is not the statute in this state.
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a liberal208, the receivedH. statuteBoody Company,In 77 N.v.
awould warrantof the statuteinterpretation. a constructionSuch

whenemploymentin the course of hisfinding plaintiffthat the was
customary for thethat it wasbe foundinjured.he was It could

fellow-workmen, whentheirand talk withemployees goto about
plaintiff, andto thecustom was knownwaiting work; that thisfor

it,knewthat the defendantslengtha of timehad existed for such
the defendantsthe fault ofit; that it wasoughtor to have known

work; while he was with-had no thatplaintiff that heand not of the
do, and what wasotherswhat he had seensimplyout he didwork

had been toldanything that hedone, and did not docustomarily
period, buta rest for a definiteenjoyingdo;to that he was notnot

atterminatedtime, mightand bean indefinitehis leisure was for
holdingin the roomhe was thereany minute, it continuedand while

the orders ofwork, subjectand toreturn tohimself in readiness to
a whilebe allowed workmanlatitude mustthe defendants. Some

law,as a matter ofcannot be saidemployment.in Itengaged his
away fromgoestime andspace ofif for a briefhe is without work

employedayards speak to fellow-workmanwork-placehis a few to
beyond protectionthe ofhimselfroom, placesin that hethe same

repugnantthe law would beinterpretation ofthe anstatute. Such
followingThe casesthe act.purposeand ofto the humane intent

in courseemployee was thethat thecase holdsimilar to the instant
56;Case, 223 Mass.Von Ette’semployment injured:whenof his

Railroad, Vt.Adm’x v. 891; Ingram’sCase, 218 Mass.Sundine’s
Strauss, N. J.72; Terlecki v. 85278; Bryant Fissell, 84 N. J. Lawv.

446; v. Com-Law RichardsPayne Bros., 85 N. J.454;Law v.Scott
Comm., 165Co. v. Industrial274; Racine Rubberpany, 92 Conn.

Louis578;Pa. Holland-St.St.Company,v. 259600;Wis. Dzikowska
In Dzikowska v.Rep.(Ind.), N. E. 330.Sugar 116Co. v. Shraluka

loadingshippingin roomengaged aemployeeCompany,supra, the was
hand,atall the steelThey had loadedfreight car.uponsteel a

andshippingthe roomstepped out ofmore. Hewaitingand were for
striking a matchsmoke; inin tosupposedlya car orderwent into box

fire, and he wasapron caughttrousers, oily burlapupon his his
that, in“The factin case stated:fatally The court thisburned.

during a shortan accidentmet withpresent case,the Dzikowska
load, made nomaterial toarrival of morewaitinginterval of for the

thereby.brokenwas notperiod employmentofdifference. His
by employer,hisduty uponlaid himdischarging precisely theHe was

said, ‘thiscourt belowAs theexpectedin manner of him.and the
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when, by the rules of theperiodaIt was notperiod.a restwas not
employ-free the duties of hisemployee was fromemployment, the

the occurrencewaiting forperiodan ofment. It was indeterminate
em-operationsthe active of thewould renewan event whichof

very muchminute, mighta or it bemight beployment. That
work,called off fromhad not beenBut the employeemore.

Hecalled back. wasrenewing work, would not beand, in his
readymaterial was for hisas soon as thereadythere to work

hand.’”
duty imposed upon them toclaim that no wasThe defendants

protect thethe accident occurred toguard uponthe machine which
inthat it was a customAs it can be foundplaintiff injury.from

theknown, ought to have been known toroom, was orthat which
go about theemployees waiting for work todefendants, for when

machines, it can also beroom, operativesthe at theand talk with
duty reasonably guardtoit the of the defendantsfound that was

employees they wereprotect injurymachine to the from whilethis
employment. Edwards Tiltonengaged in the course of their v.there

H.Mills, 574; Company,H. Morrison v. 70 N. 406.70 N.
96, authority supportinRailroad, leading68 N. H. is aMitchell v.

imposed upon persons bythat duties are custompropositionof the
usage. proveIn that case a custom which the evidence tended toand

sustainingindefendants, importanceto the was of vitalwas known
Railroad, H.plaintiff.the of the See also Minot v. 73 N.verdict

Company, 116; Duggan Railroad,N. H. N. H.317; Hobbs v. 74 v. 74
ifsay that, properlyThe defendants the machine had been250.

equipped guard,with a it could not be found that it would have
conclusivelyprotected plaintiff injury.the from it does notWhile

true, yet conceding is, theappear that this is that it it does not aid
If the machine was of such construction that itdefendants. could

reasonably protectguarded plaintiff injury,be so as to the fromnot
fact it dutythen it was an issue of whether was the of the defendants

dangertheinstruct him relative to which he would incur whento
operation.machine inin to the It cannot be held as aproximity

obligationthat the defendants were under no to in­matter of law
guard uponthe machineplaintiff, injured.the or which he wasstruct

youth inexperience plaintiff,andIn view of the of the the character
machine, prevailedand the custom which it canthe be foundof

go machines,to about theamong the workmen these were issues of
fact, finding upon them favorable plaintiffand a to the would es­

negligence of thetablish the defendants.
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It is byfurther contended the impossibledefendants that it was
for the accident to have occurred plaintiffas the testified it did.

questionThis is a jury uponfor the unless the evidence the de-
conclusivelyfendants’ is proved, positioncontention a which is

by reported.not sustained the evidence Consequentlyas that issue
jury.must be submitted to the

Exception sustained.
All concurred.

Hillsborough,
2,Dec. 1919.

FloydM. & a. v. Verrette, Mayor.Charles Moise

mayor city byThe of the of Manchester is not authorized amendedits charter
3)(Laws 1915, 302, suspend superintendents.c. to the of its waterworks who

byduly appointed pursuant 1871,Has been the water commissioners to Laws
70,c. s. 5.

accordingto be approvedin a statute are construed to the co'mmon andWords
language theyusage acquired peculiar appropriateunless haveof the a and

meaning law.in the
givenmeaning plainly repugnantto a statute that iscannot be toA its terms.

Equity, restrain theto defendant from interferingBill in with
the Manchester performanceof waterworks in thesuperintendentthe

plaintiffs dulyare theduties. The elected waterof his commis-
Manchester, defendant mayorand the is the city,sioners of of the

his office is also a memberby virtue of of the boardwho of water
appointedThe water commissionerscommissioners. James H.

waterworks,ofsuperintendent the and he posi-Mendell held that
controversy 2, 1919,arose. June the defendant,tion when this as

indefinitelyMendell'that he wasmayor, suspended,notified and
the noticereceipt suspending him,the ofuponthat should there-he

to take chargecease or haveupon and thereafter of the waterworks.
bill,in theallegations injunctiontheUpon granted bythe was
excepted.Branch, J., and the defendant

May term, 1919,the of the superiorTransferred from court, by
Allen, J.

Wyman (Mr. WymanTuttle, & StarrTaggart, orally), for the
plaintiffs.

Jr., Cyprien J.Madigan, Belanger GeorgeThomas H. and A.
orally), for the(Mr. Belanger defendant.Wagner


