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McGinley v.Theresa Maine Central Railroad Co.

petition S., groundIn order to maintain 230, 1,a for a new trial under P. c. s. on the
newly evidence, petitionerof must, amongdiscovered the requisites,other

merelyprobably,establish that possibly,a different result will and not be
reached thereon.

exception byUpon general finding presiding only inquiryto justice,a the the is.
any tending evidentiaryprovewhether there was evidence to the facts essen-

finding;the special findingstial to wherebut there are there is the further
inquiry any special findings generalwhether of the are theinconsistent with
finding.

meaning languageIf the of of doubtful,the a case istransferred it is not neces-
sary judicial interpretationprinciplesto resort to of when the case can be
amended.

petitionIf on a for a new trial different of theaffidavits same witness are con-
tradictory testimony preferably subjecthis takenshould be to cross-examinar

probabletion to determine of thean estimate value of his beforeevidence a
jury-

Petition, trial newlyfor a new because of discovered evidence.
The was brought injury bysuit to recover for beingreceived run
upon by engine highwaythe a crossing.defendants’ at A verdict
for plaintiff Februarythe at session, 1919,was sustained the of the
supreme court, ante, Immediately159. thereafter the defendants

petition.filed this The evidence was from a the injurywitness of
plaintiffand tended to of inshow absence care the cause.as its The

in parteevidence was the form an exfurnished of affidavit. Sub-
sequently, plaintiffthe secured similar per-affidavits from the same

materially modifyingson his former statements. The court found
the affidavit true and thatfirst the evidence therein was notwhile
absolutely accepted bycertain to jurybe a as the truth or as con-

contributory negligence, yet mightclusive evidence of a jury accept
very importantit as a factor byand be convinced thatit Mrs.

McGinley, plaintiff,the was not in Uponthe exercise of due care.
this statement the found that justice peti-court demanded that the

a granted. petitiontion for new trial be To order thegrantingthe
plaintiff excepted.the by Sawyer, J.,Transferred thefrom December

1918,term, of the court.superior

Drew, Shurtleff, (Mr. orally),Morris & Oakes Oakes for the
petitioner.

Jacobs,Bernard opposed.brief and(by orally),
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under the statutepropositions whichParsons, C. J. The two
granting ofauthorize the1)s. established to(P. S., 230,c. must be

misfortune, justiceaccident, mistake, orthroughtrial,a thatnew
are factshearing equitable,beand a further wouldhas not been done

committedupon competent evidence isthe of whichdetermination
findings petitionin a forsuperiorto the court. To authorize such

it mustground newly evidenceuponfurther trial the of discovered
in notpresenting it was not fault for dis­appear, (1) partythat the

trial; (2) thecovering presenting the evidence at the formerand
and not cumulative.joinedmust material to the issueevidence be
impeach or discreditgoIt of the case and not tomust to the merits

atwitness; (3) probablea it a character that it is leastmust be of such
trial.uponreached another State v.that a different result will be

44, 50, 51;H.Carr, 170; Co.,H. Insurance 36 N.166,21 N. v.Crafts
Ela, H. 216,219;N.Dennett, 531, 535;Dennett 44 N. H. Ela v. 72v.

H.Foster,Pierre 75 N.Railroad, N. H. 307. See St. v.Sanborn v. 77
10, 11.

finding allgeneral finding impliesor the of eviden­As a verdict
evidence,it there was undertiary necessaryfacts to sustain of which

justicethat has notgeneral finding,a in the of the statute beenwords
onlyhearing equitable, inquirythe isand a further would bedone

any tending prove evidentiaryto thethere was evidencewhether
findingsfinding; specialthere areto the but wherefacts essential

findingsany specialthe areinquiryadded whether ofthere is the
finding. Ferrin,Coal Co. v.generalthe Concordinconsistent with

Association, 525, 527;H.36; Allen 72 N. Wheeler33,71 N. H. v.
315, 318, 319; LevasseurExchange, 72 N. H. v.Metropolitan &c.v.

304, 305;H. McConnell146; Gross,H. 76 N. v.Berlin, 75 N. State v.
Chandler, 376,H.385, 387; JaquesH. v. 73 N. 382.McConnell, 75 N.

fault,in anddefendants were not thatThere was evidence that the
cumulative. But “In ordermaterial and notthe new evidence was

onlypetitioner]relief must show not that heto obtain such he [the
probablya different result will befault,free from but also thatis

Railroad, H.givenif a trial.” v. 77 N.reached he is new Sanborn
impose upontoObviously equitableit not be the307, 308. would

trial it is atparties expenseor the the of another unless leastpublic
“In tosomething accomplished.that be order beprobable will

by refusinglikely trial,toNe done the newinjusticethat issatisfied
im­obliged go inquiry weightan as to the andthe court is to into

the usedportance evidence,of the new its connection with evidence
trial, credibilityformer and the of the witnesses.” Ord-on the even

23VOL. LXXIX.



McGinley.w.322 Railroad. [79

byfurnished the de-way Haynes, 9,47 N. H. 10. The affidavitv.
it probablematter which could foundfendants contains from be

reached,a a would be while fromuponthat new trial different result
byin the furnishedthe statements of the same witness affidavits

reasonably reached. isplaintiffthe such could not beconclusion ^It
by questionsthat the involvedso well settled numerous decisions

entirelyare.questionsin for a new trial of fact withinapplicationan
probable the ex-jurisdiction superiorof the court that it is notthe

granting the been insistedception petitionto the order would have
ofupon except partethis in the ex statements the witness.for conflict
inupon Dennett v.The of such evidence is commentedweakness

531, present peculiarly44 H. and the case seems fittedDennett, N.
suggestion there made that the evidenceapplicationfor of thethe

at to to cross-examination.subjectso taken as least beshould be
might have ex-why the witness not beenperceivedNo reason is

thereby a laidthe and foundation have beenamined before court
testimonyhisintelligent probablean the value offor estimate of

the toldjury. The court found in substance that witnessbefore a
subsequentin and falsified in the state-the truth his first affidavit

of thegave. properlyhe issue for the trierments This waswhich
upon questionfact, findingthe it does not answer the whatbut

testimonygiven to the witness' contra-weight probablywill be
testifysignature if aswriting happensin over his he todicted own

in statement.his first
triersis conclusion this court as of the factquestionThe not what
conclusivelyevidence, ap-itupon this but whether sowould reach

a the has been hadtrial will result as did one whichpears that new
plainly Jaquescontrary conclusion be unreasonable.that a would

376, by judgeheard theChandler, petitionN. H. The wasv. 73 382.
verya clear case whichat the trial and it would bepresidedwho
effect of the newprobableconclusion of the evi-permitwould his

view,as Oneupon another trial to be classed unreasonable.dence
finding.necessaryclearly authorizes the Whetherof the evidence

atestimony destroywill its effect isuponthe attacks made the
mayupon different be taken.question which views

however, findings itdifficulty case, is that the leaveThe with the
uponfind a new awhether it intended to that trialuncertain was

mayItprobable only merely possible.isdifferent result or be
language findingof theconsideration of the withthat exhaustive

aquestion would furnish rea-competent uponall the evidence the
what,satisfactory as to was meant. But it isconclusionsonably
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the of construction tonecessary employ principles judicial“tonot
doubt, ancase transferred. If there ismeaning a,the ofascertain

andcase furnishes a convenient certain solutionamendment of the
Railroad, 271, Thedifficulty.” v. 71 N. H. 273. find-of Walkerthe

bymight accept the and feel convinceding jurythe evidencethat
probablein the effect of the witness' self-it, taken connection with

to docontradiction, least a whether it was intendedat raises doubt
upon merelytrialto find that a different result further wasmore than

readilypossible probable.father than The doubt can be resolved
finding. petitioners, originalinby an additional The defendants the

an of the on thiscase, applyhave leave to for amendment case
point.

findingthirty days byIf the case a definite thatwithin is amended
trial, exceptionuponis the willprobablea different result another

be the case now the isoverruled. As stands order

dismissed, nisi.Petition
All concurred.

Rockingham,
6,Jan. 1920.

Bailey Cooper.Charles v. Arthur H.

S., 10,56,c. byUnder P. s. animals owned custodya non-resident but in the of
properlya member of a firm are thoughtaxed theto firm such non-resident

partner.isowner also a
separate property partnerThe of a is liable to distraint for taxes assessed on the

property.firm’s
slightaNeither misnomer descriptionnor an inaccurate propertyof the ofowner

in a tax noticecollector’s of a proceedingdistraint will invalidate the where
appearit not that prejudiceddoes the owner therebywas or failed to under-

propertystand therefrom that his had been distrained.
surviving partner representativeA is the purpose receivingof the firm offor the
notice of a againstdistraint for a tax assessed the firm.

Replevin, 2,600for offeet boards. The defendant was the tax
Nottinghamcollector of in 1914 and In1915. the tax warrant com-

to him in 1914 amitted was tax against BaileyCharles W. & Son,
composeda firm of Charles W. Bailey son,and plaintiffhis the in

Theythis wereaction. residents of Hampstead, and firmas a were
operating a inlumber lot Nottingham in springthe of 1914 and were
using in their business several horses which the propertywere of

Bailey which,Charles W. and being Nottinghamin the oftown on


