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Merrimack,
6,Jan. 1920.

v.Axel Olson Thomas Fox.

2, employers’of liabilityof s. the (Lawsan the termsIn action within 1911,act
notwithstanding plaintiff’s prior163), the negligence, questionc. the whether

negligence asubsequent proximateof fellow-servant wasthe the ofcause the
jury.injury may properly submitted to thebe

n,o plaintiff, negligentlyThus, standingit the placeis defence that in a danger,of
resultinggave injury,in his own if histhe order actingfellow-servant when

danger likelyparticularthereon of the to plaintiffknew result to the there-
ignorantplaintifffrom the wasand that thereof.

properly mightmachinery operate byto negligentWhere failure of be caused its
fellow-servant,handling by a and all other causes are upontherefor excluded

workinggood order, may reasonablyevidence that it was in such failure be
negligence.due toinferred to have been such

byCase, negligence. juryTrial andfor forverdict tbe plaintiff.
opinion.stated in the TheThe facts are excepteddefendant to the

motion a nonsuit and adenial of his for directed verdict, and to the
submission, ofjury recoveryto the the issue of upon the last clear

AprilTransferred from term,chance doctrine. the 1919, of the
Marble,by J.superior court

Upton and John M. Stark (Mr. UptonRobert W. orally), for the
plaintiff.

Thayer (Mr.and Nathaniel E. Martin ThayerWilliam W. orally),
thefor defendant.

Peaslee, J. The anplaintiff experiencedwas stonecutter and
at the time of the engagedaccident was with his fellow-workman
Hopkins moving large byin a stone means of a derrick. The-derrick-

up down,boom did and necessarynot move and itwhen was to
bring a stone nearer the mast the method was to attach itto a

runningline the ofsecond to head the derrick mast and called the
guy.” By shortening"inside this line the stone would be moved

upward and toward the mast. When a suspended bystone so the
to be necessarytwo lines is it is tolowered let out both lines at

once, proper proportion,and in or the stone will be moved inward
mayasoutward, questionor the case be. In the instance in the

moving largemen were the pile Theystone from a into a placedshed.
two skids and two run in on.rolls thereon to it The supportedstone
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the rolls. Theswung position overthen intoguys wasby both
controlling thedrumsHopkins operate thetoplaintiff then sent

turning.by preventto itsremained the stonehe himselfguys, while
hitch, and foraby is called three-corneredsuspended whatIt was
at either sidethought dangerousit to standplaintiffreason thethis

gaveHederrickit and thestood betweenit and thereforeof mast..
itquicklydescendedlower, and as the stonesignalthe toHopkins

it andcaught hand betweensuddenly him and histowardmoved
by. plaintiff testified thatlying near Thewhich wasanother stone

if it had beenguy tight, thatthat the inside wasnoticedhe then
stayedrightall andcome onto the rollsstone would haveslack the

guystruck the rolls the inside wasat the time the stonethere, that
Hopkins denied thatback onto him.and the stonetight twisted

guy.the insideproperlyto releasehe failed
plaintiff should have stood.question thedisputeda whereIt was

place,the safest andtestimony that where he stood wasThere was
have stood at one sidetestimony the effect that he shouldtoother

of the stone.
Hopkinsthatit could not be foundcontends thatThe defendant

guy. But the evidence was thatthe insideproperlyfailed to release
taking to thegood working order; and this beapparatus was inthe

paythat line toconclude that the failure offact is reasonable toit
charged. operateIf failed toin the manner itcausedout was

testimonyuponexcluded the thatall causes areproperly, and other
a rea-working order, guessworkit not but rathergoodin isit was

from thisthat the failure resultedinference to concludesonable
theyIf foundCompany, ante, jury112. the socause. Oulette v.

negligent. the case comesHopkinsthat was Asmight well conclude
163, 2,1911, c. s. this made a case forprovisionsunder the of Laws

fault.plaintiff upon the issue of the defendant’sthe
conclusively appeared plaintiffthat the wasThe claim that it

tendingthere was evidencenegligent cannot be sustained. While
aother that what he did wasto that conclusion there was evidence

plaintiffif that theprocedure.of But it bo concededproper method
position,taken a different theought, man,as a reasonable to have

upon grounds uponthe which itjurystill for the one ofcase was
submitted.was

might'theythatexception juryto the were instructedSubject
theory. principleupon the last clear chance Theplaintiffthefind for

plain-in “Thegiven applicationbroadest this state.is itsinvolved
and it immaterialinability test;the situation is the isto controltiff’s
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chargenot in actual of the subjectis of injurywhether he because
bodyhis couldthe absence shows he not been,of have or the fact

otherby showing that for causeproved he, himself,be was innot
under suchcontrol. circumstances theWhether defendant, upon
has, oughthe to have plaintiff’sthe information known of the con-

asleep,drunk, non-judging,he wasdition— that or not observ-
negligence.theing on defendant’s If it cannot be found—bears

plaintiff’stheought condition,he to have known he is not liable; if
may Cavanaugh Railroad,be.” v.ought,he he 76 N. H. 68, 72, 73.

dangerousHopkins that it was totestified stand where the plaintiff
did, plaintiff thoughttestified that hewhile the it the proper place

Hopkinsto stand. knew when he lowered the stone that plaintiffthe
dangerous place,thestanding apparentlywas in unaware itthat

plaintiffthat the directed Hopkinswas so. The fact to act does not
change of the situation. An actthe essentials was about to be done
by dangerousHopkins would be towhich Olson. Both knew the

done, Hopkins danger,act to be but knew thewas while Olson did
found Hopkinsnot. It could be that knew Olson did appreciatenot

alleged necessitythe situation understand theor for standing else-
In situation aid to thewhere. this it is no defendant to show that

Hopkinsthe order for to act came from Olson. That order was
knowledge,of evidentupon Hopkins.based lack to It could well

Hopkins’be these that superior knowledgefound from facts of the
the within the rulebrought Cavanaughsituation case of the case.

danger“The that one ofconclusion conscious of serious injury ato
being persistshuman if he in the course is pursuing,which he which

byprevent care, dischargedhe can should be responsibilityfrom
ignorance dangerthenegligent personbecause of of in injured,the

fundamentally unjust contraryis so and to natural reason that few
logicthecarrycases are found that of the rule of contributoryto be

negligence extent.” Ib. 72.to that
Liability claimed,alsoUpon groundsother was but as those con-

jurysidered to take case to the andare sufficient the to warrant the
necessary gotogiven, it is not further.instruction

« Exceptions overruled.
All concurred.


