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scoperide doing employment,to because so was not the ofwithin his
given,invitation,his if was not the invitation of defendants.the

ruling plaintiffThe that the was not an invitee was correct.
jury defendants, unnecessaryAs the found for it tothe ishaye

consider whether a verdict should beenhave directed for them.

Exceptions overruled.
All concurred.

Hillsborough,
6, 1920.Jan.

Fred B. a.A. v. Monroe &Elizabeth Robertson

byupon'a highway, injured awithout his fault defect therein due to thetravelerA
damagesselectmen, may against uponnegligence for themof maintain case

76, 1893,S., 1; c.c. s. Laws 59.P.
agent merelycase, in obedience isa who has acted to their directionsIn such road

negligence.guilty ofnot

Hillsborough moneytheCase, negligence. The town of raisedfor
street, chargehadand the defendant selectmenrepair Depotto

gradeto the of inThey decided lower the street frontthe work.of
inches.Judge eighteenabout The sidewalk wasHolman’s houseof

higher partinches than.the of theeighteen traveledoriginally about
done, abrupt dropthere was an ofand after this work wasstreet

gutter.the sidewalk theto three feet from totwo and one-halffrom
property,from street to the Holmanhad entrances theThere been two

the afterhouse;at the west of but theeast,the the otherone at
they not raise thegradethe of the street diddefendants lowered

following season. The selectmen hadwesterly until theentrance
defendant, Bennett, highway agent,the thecharge of the andwork

changes were made in the fall ofTheseunder their direction.acted
1913.
' inevening following May,a theon darkplaintiff injuredwasThe

by driveway.westerlythepropertythe Holmanattempting to leave
yardhad into over theshe driven Holman’sa former occasionOn

westerly timeby driveway; but at theeasterly driveway and left it the
beengradeknow the of the street hadnot thatinjuryher she didof

westerly entrance had been discontinued.or thelowered that
highway agent beforeBennett, went out of officeasdefendant,The

in officecontinuedthe other defendantsplaintiff injured;the was



N. v.Robertson Monroe.H.] 337

as selectmen until after the injury: Transferred from the May term,
1918, the superior court, by Kivel,of J., plaintiff’sC. on the exception
to a directed verdict.

Upton (byRobert orally), plaintiff.W. brief and thefor

Taggart, Tuttle, Wyman (Mr. Wyman& Starr orally), for the
defendants.

Parsons, defendants,C. J. The highwaywho were of theofficers
Hillsborough, doingtown of in loweringthe gradework of the of a

highway town,in the unprotected, dangerousleft in a condition,
a driveway leading highwayinto the from land an adjoiningof owner.
There had been driveways premises arrangedtwo to the per-so that

drivingsons in at one entrance naturallywould out at thedrive
other. One driveway was replaced; not,the other untilwas after
the accident, occurredwhich some six months after the change was
made. In paththe of drivewaythis the highwaywithin limits

was,there highwayas the was left at the time of construction, at the
line between the sidewalk and roadway, abruptthe an descent suffi-
cient to dangerousrender passage drivewayover the in paththe
used changebefore the grade.of plaintiffThe ofknew the double
driveway but did changenot know of the in lowering grade.made the
She drove premises byonto the drivewaythe which had been restored

drivingand in out over the other the injuryreceived for which she
compensation.seeks plaintiffAs the was not ininjured progressthe

of the work, she cannot recover because of the failure of the defend-
ants to carrytake care to so on their unnecessarilybusiness as not to
injure others, which apparentlyis ground possiblethe of recovery
suggested in Downes Hopkinton,v. 67 N. H. and Brown West,456 v.
75 N. H. 463. was adjoiningShe not the landowner and if the failure
to restore the drivewaysecond was an adjoininginvasion of the

right, byowner’s or if force of the forbiddingstatute the repair of a
highway so as to passageobstruct the house,to an adjoining yard or
private way (P. S., 73,c. s. 23), a created,nuisance no privatewas
right of hers has been invaded. The discussion in Berry,Waldron v.
51 N. H. 136 is point.therefore not in Neither are the indecisions
Adams v. Richardson, 21243 N. H. Addison,and Rowev. 34 N. H. 306
material. And it expresslyis held Mason, 229,in Elliott H.v. 76 N.

onlythat the adjoining landowner can recover for such a nuisance.
groundOn this the plaintiff, Elliott, againstwas defeated in his suit
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a!de-ground injuryof fromon theHe failed to recoverthe town.
ofcomplained of was not onethe defecthighway becausefective

thereby.injuredtravelersmade liable towhich the town wasthose for
59, s. 1. For the same1893, c.Mason, supra, p. 234. LawsElliott v.

against the town.in her suitfailed traveler’splaintiffthisreason
Keene, 78 N. H.603;H. Leslie v.Hillsborough, 78 N.v.Robertson

H.Concord,72 N. 259.607, 608; v.Wilder
dutythepublic charged withagainst the officerspresent suit isThe

brings her suitrepair. plaintiffThemaintenance andhighwayof
alleges thathighway user. Shepublic right ofuponin reliance the

and carelessnessthrough negligencethedefectivehighwaythe was
maintenanceduty highwaythe ofupon whomof the defendants

travelinga result of such defect whileby imposed and that aswas law
compensation.which she seeksinjuryreceived the forthereon she

the time of thehighwaythe atcomplaintHer is of the condition of
injury.

elect, by. ballot, one orelection each town shall“At the annual
.agents, . . who under theexceeding three, highwaymore, not

andcharge of the constructionof the selectmen shall havedirection
1893, 29,c.bridges town.” Lawsrepair highwaysof all and within the

s, s. 1. the1897, 67, 1; 1913, 14,c. Laws c. “Whatever3;s. Laws
mayhighway agent and the selectmenpowerof between thedivision
theirstatute, they respectare with to the exercise ofbe under this

“The construction andrespective highway powers public officers.”
acts,legally governmentallaid and theirrepair highwaysof out are

im­changed by legislative actionessential character as such is not
required uponduty superintending doingand the workposing the of

way. Ifby appointedthe or in some other theofficersselected towns
by superintendto therequired legislatureof a town are theselectmen

highways they respect publicin in that asrepairs town,of the the act
198, 199. AssumingDerry,of the O’Brien N. H.officers state.” v. 73

highwaypointat this that there was evidence the was defective
through performance public duty imposed uponthenegligentthe of

defendants,the the fundamental in the case is whether thequestion
neglectupondefendants can be called to answer for such at the suit

private person.of a
responsibility, then, appears“The to be this: Thatrule of official

duty uponif an officer aauthority imposesthe which the official is
duty public, it, inadequatea failure an or erro-performto' the to or

performance, public, injury,neous be a an individual andmust not
redressed, all, public prosecution.must be if at in of . . .some form
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performduty duty individual, neglectthen a toif the is a to the
support an in­wrong, may. an andproperly,it . . is individual

applica­damages.” Cooley Torts, 379. Of thedividual action for
says: “Thereprinciple hand, Judge Cooleythe matter intion of this to

difficulty whether,a in an officerdeterminingseems to be little where
charged publicandduty making repairing highwaysis with the of and

bridges, duty regarded maydutythis can be a individuals whoas to
public hand,way, whether,have occasion to use the or on the other
duty is,it is be a public only.”to considered to the Ib. 399. It

however, generally though universallynot held that at common law
upon imposed dutythe officers whom performanceis the of the of

highway maintenance are not answerable individuals for defaultto
in performance. 438, 454, 455;such Bartlett Crozier,v. 17 Johns.

Hathaway, 247; Dewey, 385;Daniels v. Vt.65 McConnell v. 5 Neb.
Nagle Ill.Wakey, 387;v. 161 C. Am.Witt, 404;Worden v. 4 Ida. S. 95

Rep.St. 70.
are no in holding highway surveyorThere cases this state athat
directlyis liable ato traveler in of hisperformancefor default the

duty highway dutyof maintenance. The highwayof maintenance
placed governmentalon towns is in aits nature and in the absence of
statute, they are not liable personsto in of theinjured the exercise
public right throughof travel negligence per-the in theof the town

imposed dirty.formance of the Sargent Gilford, 543;H.v. 66 N.
Meredith,Eastman v. 36 N. H. imposed284. As dutythe same when

upon' public governmentalofficersremains in thenature,its owed to
public and individuals,not to it would that theplainlyseem to follow

uponofficers dutywhom the imposedof maintenance notwas would
be liable anto individual for default in performancethe of their
public duty. legislatureBut the which made towns liable for default

performancein the of imposed governmentalthis imposeduty could
liability uponthe like the chargedofficers with of thethe execution

dutytown’s of repair.maintenance and If been done thethis has
question liabilityof" at common law need not be determined. The
liability imposed upon by S.,towns P. 76, damages happeningc. s. 1 for
to a bytraveler reason of any obstruction, defect, insufficiencyor want

repairof bywas the statute of 1893limited persons usingto for travel
particular parta of the highway, and it onlywas for obstruc-defects,

tion or insufficiency in portionsthe specified recoverythat could be
had. Wilder v. Concord,72 N. H. 259. declaringBut after the town
liability, the section continues: “But any person corporation,or
except municipal Corporations, through negligencewhose careless-or
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caused,repair isinsufficiency, or want ofobstruction, defect,anyness
thereof, and theany byperson injured reasonliable toshall be

1893,Lawsin action on the case.”may andamages be recovered
municipal liability certain defectsto1. statute limits59,c. s. The

anyfrom obstruc-gives injuriesantherein but action fordefined
negligence orthroughdefect, against personthe whosetion, etc.,

caused. The termisdangerous highway conditionsuchcarelessness
duty highwayowing ofthe“any embraces the officersperson"

,iscompetent evidenceunlessinclude themmaintenance and must
by generaltheto thema not embracelegislativefound of intention

generaland theuponExisting legislation subject-theterm used.
toPriorupon question.thispurpose legislature is evidenceof the

duty ofof the29, to, performance1893,c. referred theLaws above
surveyors.highway Al-uponhighway imposedmaintenance was

decisionsapparently nothere arethough there no statute andwas
injuries receivedhighway surveyors liable to fordeclaring travelers
duty highwayofperformancein of their, through their default the

ultimately allliable forrepair, surveyors bythe madewere statute
liable for“Anydamages by neglect.their fault or townoccasioned

remedya overdamages provisions chapterunder shall havethe of this
neglectagainst surveyor fault or suchhighways throughthe of whose
liabilityMunicipal todamages S., 76, s.happened.” P. c. 15.

insufficiency repair wasinjured through highway want oftravelers or
imposed 27, act afteroriginally by Februarythe act Thatof 1786.

parishagainst orgiving party aggrievedan action to the townthe
remedya overparishcontinues: “and the said town or shall have

neglectagainst any surveyor surveyors throughor whose fault or
1789,117,happened.” Laws, 119; Laws,the same ed.pp.5 N. H.
singlein app. 54, provisionsThe to be56. two continued contained

placedsection until the Revised of the matter wasStatutes 1842when
in 1 and thesections, liability beingtwo the forth intown set section

in 2 chapter subsequentsection of In revisions sections57.surveyor’s
extending, modifying explaining liability intervenedor the town

surveyorsso in the provisionthat Public Statutes as becomesthe to
“Damages Happeningsection 15 of the ofchapter, in the use

•Highways” of 2 chapter upon subjectinstead section of the the same
-in meaning.the Revised separationStatutes. The did affect thenot

surveyor’sThe liability still remained an essen-as when first enacted
part legislation remedytial of the acreating injuries receivedfor

through highway insufficiency. Though advantage may not often
have statute,been taken of reportedthis its existence noted inis
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310; Colebrook,Patterson v.Burke, 306,H.cases. Eaton v. 66 N.
upon the town forimposes liabilitya29 N. H. 94. “The statute

defect, insufficiency, or wantdamages arising any obstruction,from
for theit unsuitable travelrepair highway,of of the which renders

damage happenspassing thereon; if in to a travellerand such case
remedy againstthrough highway surveyor, the overthe fault of a

. . act1,ss. . The ofby S., 69,him is c. 7.secured the law. G.
duty;line their officialhighways an the ofrepairing is act within

duty, wherebyof that thenegligenceand for in theany performance
by reason of whichhighway dangerous, andis rendered unsafe and

Hardy Keene,they remotely liable.” v.damage sustained, areis
80;Weare, 62 N. H.370,N. v.52 H. 377. See also Richardson

593, 605.137Briefs & Cases
the Statutes of 1891adopted,act 1893 PublicWhen the of was

inany any highway,obstruction aprovided: person place“If shall
repair highwayof of aany defect, insufficiency,or cause or want

travel, authority, hepublicit withoutwhich renders unsuitable for
highway anddamagesall to the forshall be liable to the town for

anycompelled payall be to todamages and which the town shallcosts
insufficiency,person by obstruction, defect, or want ofinjured such

repair.” S., c. s. 14.77,P.
municipal liabilitytochange policyThe 1893 a of as foract of was

todefault in maintenance. It intended relieve townshighway was
liability. originallylarge passed drafted,to a extent from such If as

liability highwayto the ofit would have diminished the same extent
requiringsurveyors under the statutes them to answerand others

over.
highway agentslegislation progresswas in were sub­While the

surveyors. 1893, legislation bitterlyc. 29. The wasstituted Lawsfor
act, adopted assection 1 of the anThe final clause ofcontested.

by opponentslegislation,in the of offered activeamendment course
except to makepurposehave had no certainlegislation,the canof

wag primal injurythe cause ofnegligencethat the individuals whose
obligationThemunicipalitiesas were. ofbe relievedshould not
primaryand madeunimpairedleft was andpersonssuch was to be

secondary pending legislationof and remote. Thedirect instead
may have over­substituting highway agents surveyorsfor not been

at commonliability persons publicof not officers lawThelooked.
overlooked,611) mayN. H. have been but(Paine Railway,v. 58

in the limitation im­existing purposelaw mind of thestatutewith
changeupon proposed existinginby the broadposed this amendment
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already “anyAs thesuggested person”is unmistakable. wordslaw
publicusual sense the chargedin natural and include officerstheir

duty highway maintenance. There anthe is no evidencewith of .of
generalthem from the term all compe-to exclude but theintention

a purposeto establish to them. inevidence tends include Astent
ofliability highwayboth towns and of officers is1786, the covered

charged dutyThesingle high-in defendants with the ofa section.
by maderepair any personmaintenance are statute hable toway and

any obstruction, defect, insufficiency orby of want ofinjured reason
negligencedue to their or carelessness.highwayof therepair

relievingliable,makes them common law rulesAs the statute
plaintiffnot inpublic liability point.are That the wasofficersfrom

of public right,in the a or that the officers actedinjured exercise
—• important ascertainingin the existencejudicially considerations

—liability repealdo not the statute.or of a common lawotherwise
in“any person injured.”are hable to Buthighway officersThe

legislation anythat byof the it clearsubject-matterthe isview of
upon highway. habilityThea traveler theperson was intended

thegreater than that towns act wasofficers not of beforeof the is
plaintiff, therefore, go juryto to the must offer evidencepassed. The

upon highway;the that unsuitable forwas a traveler it wasthat she
through neghgence, consequentherthe defendants’thereonthe travel

injuryof fromof care. That there was evidenceinjury and exercise
care, Theof, plaintiffand of iscomplained conceded.the condition

waypursuing adjoiningher toward the owner’sinwas a traveler
up highway.she left Thisto the moment theand so continuedland

uponher of a theso, it she resumed status travelerbeing follows
Varneyabuttingland owner.she left the of thethe momenthighway

of anManchester, 430, complainedH. The defect is notN. 431.v. 58
if such the'up highway,line the fact would affectto the ofexcavation

The leftremained intact. construction asquestion. The sidewalk
drop bed;a the sidewalk to the roadpresented sudden fromat the time

dangeroushighway unaffected. The condi-to the wasentrancethe
path highwaythe of the to the road-in the from sidetion createdwas

mightin line of travel which beThis was an obstruction theway.
established,“If defect is in-highway. the theexpected across the

in properthe and reasonable use ofis, plaintiffthe wasquiry whether
highway].it [the

that, question is immaterial whether thedetermining the“In
travelling highway lengthwisethe or of it. Bothplaintiff was across

necessary, and there can be no doubt thatequallyusemodes of are
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aught see, townlawful, and, dutyare for can the of the is theboth we
anyrespect forauthorityin to both. No is cited distinction insame
keepany. obligationrespect, highwaynor do we find The to thethis

allreasonablyin a safe condition is for the benefit of who have occa-
purposesinpass it, any direction, business,for the ofsion to over

uponconvenience, pleasure. personsor Such are travellers the
meaning They using ithighway, within the of the are forstatute.

ordinary legitimate purposes it made.” Stackthe and for which was
221,H.Portsmouth, 52 N. 224.v.

Lancaster, 88, case, plaintiffinIn N. H. as this the wasStark v. 57
path.tocrossing private land the direct traveledinjured while from

drivewaygrade entering theloweringBefore the of the there was a
point of It is to be inferred that indicationshighway at the accident.

land at the time ofdriveway appeared adjoiningon the theof such a
highway unsuitablerendering theinjury. Whether the conditions

highway, bythe ifuse were or withoutfor the of travelers within
suitable, is not material.highwaythe could have been madecare

329;H.Hill, 41 v.Auburn, 121;N. H. Davis v. N. Stackv. 58Griffin
Pittsfield,in v.Portsmouth, supra. See also cases cited Wentworth 73

535, 536;358, Pittsfield, 62 N. H. Burnham360,H. and Knowltonv.N.
290; O’Malley Parsons,v. 191 Pa. St. 612.Boston, 10 Allenv.

through de-highwayis was unsuitablequestionThe whether the
the road overWhether, as the defendants left forfendants’ fault.

havingpersons knowl-months, probabilityasix there was such that
thedriveway byof or misled indica-edge the former existence theof
pointat fromabutting attempt cross thistions the land would toon

highwaythe withpath,the as renderthe land to traveled toadjoining
for the travel reason-drop the unsuitablethe sudden from sidewalk

suggestedably jury.for It is theexpectedbe thereon is theto
closinginin not or theadjoining obliteratinglandowner was fault

Assuming todriveway neglecting plaintiff.or in to warn the this be
recoverynegligence prevent againstnot a others whoseso, his would

negligence for thecause injury.was
at the time of hercomplaint is the conditionplaintiff’sThe of

gradethe was doneloweringthat ofinjury. The evidence is the
indelay the restorationunder direction of the and thethe selectmen

agentif the roaddriveway of direction. Whileof this the result their
to committrespassa the of the selectmenwere sited for directions

215),(Hill Caverly, 7 N. H. thedefence,the not a v.act would be
acting required byin asagent guilty negligencebecannot found of

authority him. Thelaw, e., obeying the those in overi. directions of
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Bennett,inproperlyverdict was directed favor of but the case should
been jurysubmitted to the as to the otherhave defendants. The

the verdict in favorexception highway agentto of the is overruled.
inexceptions to the of theThe verdicts favor selectmen are sustained.

The orders are

Judgment the Bennett: verdicts thefor defendant for defendants
Rumrill,Monroe and set aside.

Young, J., dissented: othersthe concurred.

Grafton,
6, 1920.Jan.

Security Bank v. Albert E.Nat. of Jackson Porter & a.

by against maker,In an action the notesindorsee of where the defence wasthe
payee procuring notes, unexplainedthe fraud of the in the the facts that the

plaintiff payeeone protested,directed of the notes should not be that the
brought name, subsequentlysuit another in his own andon that this note was
by plaintiff’s notes, togetheramendment included in the action on all the other

circumstances, finding plaintiffotherwith would warrant a that the is not a
plaintiffbona holder: in the of asuch case direction verdict for the wasfide

error.

Assumpsit, upon promissory notes. At the close of the evi-four
the plaintiffdence court directed a verdict for the and the defendants

excepted. by Branch, J., MayTransferred from term, 1919,the of
superior appearthe court. The facts opinion.in the

Flint,Alvin F. and M. plaintiff.Wentworth Walter for the

defendants.,Veazey Hibbard,Owen & and B.Charles for the

Walker, plaintiff producedJ. The promissoryfour notes in
evidence, upon which brought, signedthe suit was bywhich were

defendants,the each for twenty-five dollars,two hundred and dated
Ashland, H., 31,at May 1917,N. payable to the order of Partin

Manufacturing Company in three, four, five and six months re-
spectively. The notes bywere indorsed in blank the payee and, as

byclaimed plaintiff,the bydiscounted it due,before either became
anyand withouf notice of indefect the notes.


