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obtainingconspiracy prevent by threateningto fromfor one work hisCase
employers boycottprospective with a is not an action for “defamation”

meaning S., 245, may begun by1, process.P. c. s. andwithin the of be trustee
25)(40 any action,c. a“federal control act” U. S. Stat. is not bar toThe author-

againstby state, managementthe laws of this a under theized railroad of the
director-general railroads, except propertyof that in such actions railroad in

possession process.shall not be taken on either mesne or finalhis
S., bythe “federal act” P. c.control nor 245 authorizes the attachmentNeither

process money, rights, possessionof the etc. of a defendant in thetrustee of a
by summoning director-general trustee;railroad the as nor does either of those
authorize the attachment of the share astatutes or interest of stockholder in

by summoning director-generala railroad the as trustee.
against director-general exceptrailroads, pursuantNo action lies the of as to

general 50, any upon mayorder No. for claim which action be maintained
against 25; general,a railroad under 40 U. S. Stat. c. in under that order he
may only “arising 31, growingsued 1917,be on claims since Dec. and out

possession any railroad, againstof his etc. of where the would lieaction the
carrier but for federal control.”

Case, conspiracy.for begunThe action by process.was trustee
questionThe director-generalwhether the of railroads can be sum-

trustee,moned as rulingwas Apriltransferred without a from the
term, 1919, of superior court, bythe Sawyer, J.

director-generalThe moved to action,dismiss the as to himself
trustee, grounds:as on the

that “this court has no jurisdiction to Hines,hold said D.Walker
as director-general railroads, byof havingreason of his in his hands

possessionor any shares of stock of the RailwayCentral Vermont
Company, or of the Boston Railroad,& Maine anyor ininterest
either or both of said railroad corporations, belonging to the defend-

in case,ants this or either of them”:
that “among the railroads operatedtaken over and and controlled

by presidentthe of States,the United through said Walker D. Hines
director-generalas of railroads, by virtue congresspassedof the act of

for that purpose, are the transportationrailroads and systems of said
Central Vermont Railway Company and of the andBoston Maine
Railroad, with all respectivetheir appurtenances”:

that “if said Walker Hines,D. director-generalas such railroads,of
has in his hands possessionor any shares of stock of the Central Ver-

Railwaymont Railroad,Company, or of the Boston and Maine or
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belongingcorporations,railroador both of saidany interest in either
them, propertythe iscase, either of samein this orto the defendants

control, inunder federalsystems, soby transportationused said
otherwise,carriers, and notcommonbusiness asthe conduct of their

Hines, director-by D. as suchpossessed said Walkerand is held and
systems undertransportationrailroads, chargein of saidgeneral of

control, and not otherwise”:federal
States,of the Unitedpresidenttheproclamation ofthat “the

pre-following provision, which26, 1917, has thedated December
direc-D. Hines as suchattempted holding of said Walkercludes the

of saidprior written assent'Except with thetor-general of railroads:
shall beprocessmesne or on executiondirector, byno attachment

by trans-any of saidany propertythe usedagainston oflevied or
car-business as commonin the conduct of theirportation systems
andby againstand said carriersmay broughtriers; but suits be

far said di-except so ashitherto until andrendered asjudgments
orders, otherwise determine'”:specialmay, by general orrector

matter, indefamatory the declarationallegedthat “without the
thataction; and said declaration showscause of sothe case states no

of thewhich, under the lawsreally a for 'defamation'this is suit
by process,cannot be instituted trusteeHampshire,State of New

S., 245,P. c. s. 1.”

plaintiff.theorally),and for(by briefJames RemickW.

orally),,John (by brief and(of Vermont), speciallyRedmondW.
director-general.for the

the railroads.George Rich,F. for

railroads onassumed control of theYoung, presidentTheJ.
authority conferred on himin of the26, 1917, pursuanceDecember

21, 1918, congress29, 1916; and, on Marchcongress Augustby on
operationthe of trans-provide“An Act to foran entitledpassed act

control, justfor the com-Federal.systems while underportation
(40purposes.” U. S. Stat.and for otherpensation of their owners

appoint anpresidentthe toof that act authorized25.)c. 8Section
byon him the actimposeddutiesagents performto theagent or

authority, appointed G. McAdoohe Williampursuancein of thisand
operateand allpower to controlrailroads, withdirector-general of

Later, McAdooStates.systems in the Unitedtransportationthe



Fitzhugh Railway.v. 373N. H.l

appointedD. Hines was hisresigned and successor.Walker The
in appearedHines as trustee this suit. Hesummonedplaintiff
because,to discharged says, (1)and be as hemovedspecially this
meaningdefamation within the of that terman action for as itis is

1, (2) is, fact,s. and in aS., 245, againstin P. c. because this suitused
States.the United

plaintiff’sof the specifica-declaration and theI. An examination
therewith, seekingthat hefiled in connection shows is totion recover

says sustained,heonly the loss he because of what thenot defend-
of a to ruinpursuance conspiracy reputation byants did in his slan-

him,dering libelingand but also the loss he sustained theybecause
anyone mightboycott employ him,whothreatened to and in that

way obtaining profession.him from at hisprevented work
plaintiffanIf action to recover the loss the sustained because of

pursuancedid in of their conspiracywhat the defendants to ruin
reputation by slandering libeling him,andhis is an action for defa­

meaning S.,of that term as it P.mation within the is used in c. 245,
1, trues. that is in no of an action tosense recover the loss he sus­

the did in pursuancetained because of what defendants of a con­
prevent obtaining by threateninghisspiracy to work to boycott

employ him, lossanyone might damagewho and or caused in that
a,recovered,way may for such arebe acts actionable when bydone

single Griffin, 345,Huskie v. N. H.individual. 75 348.
byII. The raised the other branchquestion of the director-gen-

permissibleit is aneral’s motion is whether for individual to sum-
in the state,mon him as trustee courts of this in words,other when

inif he the state,ever can be sued courts of this for plaintiffthe sued
himhim when ashe summoned trustee.

consideringIt will when we arehelpful questionbe this to have
clearly in thatmind it involvethe fact does not the question whether

plaintiff thethe can defendant theysue railroads while are under
director-generalfederal The not questioncontrol. does the plain-

s.righttiff’s to them and 10 of the act under operatessue hewhich
mayin thatprovides is,terms that be done;the roads that the sec-

plaintiffprovides maythetion that do whatever the oflaws this state
except attach railroad inpermit, property director-general’sthe

on In short,it execution.possession imposesor seize this act no
giveslaw ofrights plaintiffthe the this state the inlimits on respect

exceptsuing railroads,the defendant that it forbids his seizingto
possessionwhich inpropertyof their is theany director-gen-of the

final process.mesneoreral, on either Neither does the consideration
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director-general may be assummonedquestionof the whether the
thisquestion, permitsthe whether the law of statetrustee involve

rights(1) money, and credits of one of theplaintiffthe to attach the
by summoningother defendantspossessionin of thedefendants the
individual de-trustees, or, (2) the share or interest of thethem as

by summoning cbrpora-corporationsin defendant thefendants the
director-general’s in far as thesepositionThe sotions as trustees.

permitsif theis that the law of this statequestions are concerned
summoning in-things by theplaintiff do' either or both of theseto

trustees,defendants, corporations as itor the defendantdividual
summoning himbyor either of themhim to do thempermitdoes not

is based onwell founded whether itThis contention isas trustee.
director-general or on theoperates the roadsact which thethe under

providesin eithernothingthere is the act whichstate,of this forlaw
rights andby money,implicationreasonable that thein terms .or

byoperatedperson possessionin a railroada third the ofcredits of
by summoning trustee;him asdirector-general may be attachedthe

operatingstate,of for nottrue the laws this he isand that is also of
benefit, anagent owners, or nor asas the of their for theirthe roads

anconcerned,the benefit of all but as officerofficer of the court for
andThe relations the United Statesof the United States. between

lessor, andvery and ais similar to that between a lesseethe owners
intended,to the when itlegislatureis no more reason thinkthere

money,theS., permit plaintiffthe attach245,P. c. to toenacted
of onepossessionin theand credits of the other defendantsrights

director-general asby summoning theof railroadsthe defendant
thinking permitto him totrustee, there is for that it intendedthan

posses-themoney, rights inthe and credits of the defendantsattach
& Lowellby summoning the Bostonof Northern Railroadsion the

as trustee.railroad
• andrights creditsrespect attaching money,in tois true theWhat

cor-of the defendantpossessionof defendants in thethe individual
ofattachingin to or interestporations, respectis true the sharealso

If law of thisin thecorporations.the individual defendants these
in-interest of thepermits plaintiff the orstate the to attach share

summoning cor-by thecorporationsindefendants thesedividual
— opinion is intendedquestionas a to which noporations trustees as

—■ in-orthis sharepermitit him to attachexpressedto be does not
director-general asby summoningcorporations,in these theterest

or interestpermits sharetrustee, any more than it him to attach the
byR. summon-in R.of the the Portsmouth & Concorddefendants
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nothingisshort,In thereMaine R. R. as trustee.ing the Boston &
(1)reach theplaintiff topermits thein the law of this state which

in defendant cor-theof the individual defendantsshare or interest
one of the defend-money, rights and credits of(2)or theporations,

summoningbycorporationsthe defendantpossessionants in the of
before theonly questionotherdirector-general as trustee. Thethe

rights and creditsmoney,reach theplaintiffcourt is the canwhether
of the director-any possessionthem in theof the defendants or of

general by summoning him as trustee.
in thisunderstoodquestion,The decide that as the law istest to

any of them havethe defendants orjurisdiction, inquireis to whether
director-general in theagainst thetheya claim which can enforce

so that the trusteestate, and can be adjudicatedcourts of this which
determine whethermay charged disclosure; for the test touponbe

ofplaintiff money, rights or credits the defendantsthe can reach the
summoning him asperson byin a thirdpossessionthe hands or of

againsta claimdefendants have suchinquiretrustee is to whether the
person.that

when, ever,ifquestion, therefore,The on branch of the case isthis
thepermissible corporationit or a to sueis for either an individual

an ofdirector-general. director-generalThe is officer the United
in theelementaryStates and is that he cannot be sued as suchit

thatprovidecourts of this the of the United Statesstate unless laws
inmay Although congress provideshe be. is no act of whichthere

director-gen-corporation mayterms that an a sue theindividual or
state, operateseral in s. of the act under which hethe courts of this 10

may heprovides operatingthe roads that the roads be sued while is
ifthem, any they theyin in could be sued not undercase which were

federal no answer to such a to showcontrol and that it shall be suit
words,they agencies. providesthat In other s. 10 that itare federal

against a railroad to that it undershall be no answer to a suit show is
grewcontrol, opera-federal the cause of action out of theeven when

director-general. fact,In such werebytion of the road the suits
brought against for a time but as the United thethe road States was

in the cause of action afterreal defendant in all cases which arose
roads,president director-generalthe of the the onassumed control

generalas28, 1918,October what is known order No. 50.issued
questionsto the theThis order in so far it is material now beforeas

law, incourt, provides equity, proceedingsat suits andthat actions
bindingadmiralty, contract, uponin the Director“based on General

toRailroads, injury person,of death or or andclaim for for loss
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damage property,to arising 31, 1917,since December growingand
possession, use,out of operation anythe control or of railroad or

system transportation byof the Director General Railroads,of which
action, suit, proceedingor might-havebut for federal control been
brought against company, broughtthe carrier againstshall be Wil-

McAdoo,liam G. Director Railroads,General of and not otherwise.”
in effect, saysThis order that whoever has a claim arisenwhich has

presidentsince the assumed control of the railroads and canwhich
reduced judgment againstbe to provisionsthe railroad under the

10,of s. make director-generalshall the the if hedefendant sues to
test,enforce it. The therefore, to determine whether the defendants

any of them a theyor have claim on which can sue director-the
general in the state,courts of inquire theythis is to whether have a

theyclaim could againstwhich have enforced of the defendantone
corporations, but for order,this for the thatorder limits the suits
may brought againstbe the director-general claimsto those based on
“growing out of possession, use, anythe operationcontrol or of rail-

system transportationroad or of by Rail-the Director General of
roads, action, suit,which proceeding, mightor but for federal control

brought againsthave been words,the carrier.” In the defend-other
ants director-generalcannot sue the in the unlesscourts of this state
they are byauthorized to do so order, notwithstandingthis for s. 10
provides that it shall be no to a railroadanswer suit to show that the
was under federal control, at the accrued,time the cause actionof
it does providenot either in by necessaryterms or implication that

director-generalthe shall be named as the in a suitdefendant to
enforce it.

fact, onlyIn the authority for suing director-generalthe that can
be found is that in order,contained this and as have seen thatwe
order maylimits the suits that brought againstbe him to those based

growingon claims out of “the possession, use, operation”control or
mightof a road broughtwhich be against it, but for federal control.

test, therefore,The to determine whether the can suedefendants
the director-general inquireis to whether the claim whichon the

is grewsuit based out of possession, operation”“the use, control or
byof a railroad the director-general, so,and if the suitwhether

brought againstcould be the road, but for that The defendantorder.
corporations, therefore, anycannot director-generalsue the on claim
they may compensationhave for property orfor the use of then.’ for
any damage propertyto their control,while under for evenfederal
if maysuch claims growbe said to use, controlpossession,out of the
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by theydirector-general,railroad the are not aof aoperationor
forcould be sued if it were not that order.claim which the roadon
road,he operates providesunder theThe fact s. 3 of the act which

conclusion;toadjudicated,be tends the samehow claims shallsuch
inthey adjudicatedthe conclusion that cannot beis, tends tothat

director-general.againsta thesuit
therefore, the cantest, plaintiffto determine whether sum-The

to thedirector-general inquireas trustee is whether defend-mon the
claim of use orany growing operationof them have a out theants or

director-general, which could be enforced inbyof a railroad the a
road, 50,for No. and for which the roadagainst the but ordersuit

except for control. itcharged as trustee federal But doescould be
plaintiff againstcan a judgmentnot the fact the obtainfollow from

an enforcedirector-generalthe that the court will issue execution to
-against capacitywill him in his officialjudgmentit the be andfor

levy propertyan execution on the of a carrier sos. forbids the of10
long is control.as it under federal

director-general'sthe isThe order therefore should be motion
filing ofdenied, appearit shall on the his disclosure thatbut unless

theysome the defendants have a claim which can reduce to aof
against state,in him in the ofjudgment a suit courts this and that

general force, dischargedin he beorder No. 50 is still will as trustee.

discharged.Case

havingParsons, J., present argumentnot been at the took noC.
in the the others concurred.part decision:

Merrimack,
2, 1920.March

Hampshire CompanyEugene The NewDavis v. Central Power
of Maine.

may uponDiscovery an at bedocuments in aid of action law a motionof ordered
against foreigndiscovery corporationaform a bill for which hasin the of

thoughgenerally, the documents are outsideappeared the state.

por Discovery, motion,in the form of a in aid of an actionBill
allegedfor toassumpsit recover services have been renderedof to

ap-plaintiff. hearingAt the on itby the this motionthe defendant


