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exception sustained,cannotlast be and as thethe,As defendant’s
rehearing unavailingis the result isfor amotion

Exception overruled: orderformer affirmed.

J.,J., Peaslee, J., Young,did not sit:Parsons, and concurred:C:
Plummer, J., dissented on last order.

Sullivan,
March 2, 1920.

Patten.F. Patten v. Lambert D.Russell

jurisdictionspecial objectingappearance purpose want overA to the offor the of
questionanypurpose; if other isto that andthe defendant must be limited

therebyby jurisdiction conferred.argued objection. and ishim his is waived
guardian, anS., joint executor, or without191, 21,s. administratorUnder P. c. a

discoverymay a andadjudication probate a billcourt, maintain forof the
accounting who has refusedthe etc.of in the hands of his co-executorestate

'to account therefor.

ofdiscovery. groundBill Theaccounting andEquity,in for an
are co-executorscomplaint alleged plaintiff and defendantis that the

latePatten, ofMary L.residuary legateesof and the will ofunder
he refuses tomoney, thatClaremont, the estatethat Lambert owes

so farhas beengive same,an account of the and that the estate
residuaryexcept thethereinthat no one is interestedadministered

is adefendant, wholegatees. personal upon theThere was no service
bill,theto dismissspeciallyHe andappearednon-resident. moved

“ 2. Becauseparties.thejurisdiction1. Because this no ofcourt has
in saidforthmatter setsubjectthis court has no of thejurisdiction

do not con-in said billbill. 3. Because containedallegationsthe
a incognizablestitute cause of action this court.”

J., whoby Marble,grantedSubject exception,to motion wasthe
superior court.of theMay term, 1919,transferred the case from the

for theorally),(Mr.Frank HurdKinneyH. Brown and Hurd &
plaintiff.

for theorally),Thayer(Mr.William HollisThayer and AllenW.
defendant.
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purposethe ofappearance objectingfor toPeaslee, specialJ. A
pur-be limited thatthe defendant must tooverjurisdictionwant of

questions decisionpresentto other forbe extended so aspose. If it
jurisdictionand is conferred.by court, objection is waivedthe this

succeeding anyon other objectionchance of to“He take thecannot
exceptionhim, and at the time reserve hisagainstthe made samecase

H.Houghton, 61,Merrill 51 N. and casesto or notice.” v.service
arguedappeared questionsandcited. this the defendant hasIn case

himj fol-entirely Itjurisdictionthat distinct from that of overare
longer open.objectionthe is nolows that first

allegationsits “do not con­The to dismiss the bill becausemotion
ques­court,” presentsin thecognizablea of action thisstitute cause

complaint exclusivelyof is onesubject-mattertion the thewhether
soughtremedy hereprobateof the court. Thejurisdictionwithin the

English chancery. Allenin the courts of v.alwayshas been available
Franco, 75; PeakeStory, 86; Franco v. 3 Jr. v.(1585) Toth. Ves.

country.inLedger, frequently appliedHare It has been this8 313.
562; Brown,4 N. Y.Lansing, Johns. Ch. Wood v. 34v.Elmendorf

.Kennelly, 145; Stiver, 8 Ohio 217­337; v. Ga. Stiver v.Sheehan 32
why this should be so.There are manifest and reasonssubstantial

the executors andunity“It from the of estate of severalfollows
they are alladministrators, is that in relation theretosuchwhich

takelaw, powerhas toperson —-first,in that eachconsidered as one
hinder,can andpossession assets, which neither of the othersof the

themthat) having possession, neither of the can taketaken others
they an-and, secondly,from can neither onehim; that contract with

against number,ofother, bring law ornor an action at one more their
sameplaintiffbecause a man be and in theboth defendantcannot

Now,cause, in an all itplaintiffs.bringing joinand action must as
responsibleclearly unjust any personwould to holdbe irrational and

prevent,for andacts of can northe which he neither controlothers
ofequally unjust dispense any of the elementsunwise and to with

protection vigilance,personsto of deceased thethe estates which
andprudence, good any jointand faith of all or one of the executors

toafford; dutyit is the of all and each of themadministrators hence
byinterpose theanywhen to the interests of the estatejeopardy

negligence or of comesbad faith a co-executor or co-administrator
theyto their notice. aid court ofmay by invokingThis do the of a

equity, which, proof mismanagement of theupon jeopardyof or
estate by any administrators, willone or more of the executors or
restrain him himmeddling estate, compelfrom further the andwith
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remedyhands, complete givenin unless a is.to restore the funds his
*739,in 2 Adm.by probatethe court.” Woerner 740.statute

rule of common is immaterialarguedit is that the the lawBut
give probate exclusive'jurisdictionstatutes to courtshere because our

proposition.the matter There are two answers to thisover involved.
remedy sought any partin real sense a of the settlementThe is not

court, and if it the statutes of theprobateof the estate in the were
remedybeginning preservethe undertaken thisstate have from to

against a co-executor.
history statutory pro-and developmentAn examination of the of

a timebate law in this state shows that there never has been when
probate jurisdictionthe court had exclusive over controversies be-

origin probateof our is tracedtween co-executors. The courts to the
England, jurisdiction prac-ecclesiastical courts of the of which was

tically probate wills, grantingthe of oflimited to the administration
suing legacies. every respectand for Blk. Com. In other3 95. the

estates, exclusivelycontrol of executors and inadministrators was
chancerythe common and courts. Adm. s. Inlaw Woerner 140.

appointment judges probate dependedthis state even the of of upon
revolutionarycharters and unwritten law until after the war. Smith's

Law, Smith, 505,Mss. Probate 514. The constitutional amend-
of jurisdiction, substantiallyment 1792-3 conferred exclusive in ac-

English practice. relatingcord with the “All probatematters to the
granting byof wills and letters of administration shall be exercised

judges probate.” II, (80).the of Const. Pt. art. 79
It jurisdiction probateis evident that the idea of exclusive in the

relating originatedcourt over all matters to the settlement of estates
times,with the statutes of a later date. As the inlaw stood colonial

proceedings by aggrieved legatees by againstor creditors suitwas
administrator, uponthe executor or and proof waste,of execution

himagainst personally. Laws,issued 1726, p. probateed. The50.
required onlybond was then of executors in cases,certain and then

inventory.as a ansubstitute for anremedy byWhile this action for
(P. S.,is 191, 25)waste still available c. s. inlongerit is no common

unnecessaryuse. “This seems the uponas action the Probate bond
preferable.” Rep.is S., 164, 14,Comm’rs’ R. c. s. note. The retention

provisionof this a continuing legislative purpose preserveshows to
right proceed againstthe. to delinquent independenta executor of

proceedings probatein the court.
onlyThe colonial bearing directly upon questionstatute the here

involved 1714, providingis one in generally'enacted how executors
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they liable personallythat be inand should case ofaccountshould
“Any beingthat Executor aprovided ResiduaryIt alsowaste.

Accompt againstbring Action of hismay his Co-ExecutorLegatary,
Hands;of the Testator in theirof the Estate and mayor Executors

equalhis and rateable Partfor, thereof;and Recover andalso Sue
Residuary Legatary Remedyshall have like againstother theany

1726,Laws, p.ed. 50.Executors.”
Laws, 1789, p.in ed.1789.was reenacted 75. AtThis statute

provision inserted infollowing govern-the was thetime lawthe same
or per-of intestate estates. “Where two moreing the settlement

estate, and oneany intestate or ofadminister on more themsons
his, her, or hands,of the estate into theirgreatest part andtake the

chargesand funeral ofneglect payto the debts the intes-orrefuse
administrator,the otherto account with he or shetate, or refuse

againstof the otherbring an action account administrator ormay
proportionable partor heradministrators, and recover his of such

p.estate.” Ib. 83.
unchanged Laws, 1792,remained until 1822. ed.These statutes

1797, 249; 1805, pp. 165, 1815,ed. ed.214, 226; pp. 238, 175;ed.pp.
year a which had201, appointedIn that committee beenpp. 212.

general statutoryand extension thea revision ofreportedin 1820
1822, p. 46; Preface,probate Journal, Rep.House Comm’rs’law.

includingrevision, repealthe ofS., p. existing statutes,TheR. 4.
1822, cc. to In thisLaws 27 34. revision the sectionadopted.was

relatingand to administrators com-relating executors that wereto
are or anbined as there two more executors on es-follows: “When

thantate, estate,them shall have more his share of theand either of
dischargein ofpay just demands,to the same out theand shall refuse

charged, co-executor,accountit is or refuse to with hiswith which
aggrieved may bringand anthe shall have action of accountexecutor

refusing, proportionableand suchagainst the executor so recover
belong tomay justly jointshare of estate as him. And admin-the

guardians like circumstances the likeistrators and under shall have
1822,c.remedy against 31, 13; Laws, 1830,each other.” Laws s. ed.

p. 336.
again. jointof the “A ad-The commission 1842 revised section

guardian may assumpsitoror have an action of accountministrator
against guardian,other administrator or who shall refuse tothe

discharge justin his hands to the of the demandsapply the estate
therefor,or who shall to and shallagainst same,the refuse account

thereof to herecover the amount which shall be entitled.” Comm’rs’
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Rep.R.S., c. 164, S.,s. R. c.16; 161,s. 15. There has been no material
change S., 191,since. P. c. s. 21.

It be historywill seen from this the provisionsof statute that its
as to suits between toexecutors have been from timebroadened
time. anFrom act aspermitting a his shareco-executor to recover
residuary legatee, it has been to include all of execu-extended claims
tors, guardians possess againstadministrators and to the estate as
their keptco-fiduciaries. has with which haspace legislationIt the
in many respectsother jurisdiction uponconferred theexclusive
probate courts.

The generallycontention that ex-probatebecause the court has
clusive jurisdiction to amount andetermine the of a debt due from

the (Wheeler Emerson, 182)to estate 44 andv. N. H. of theexecutor
finallyamount for which he charged, proceed-shall be thistherefore

ing maintained,becannot is suggested,not well founded. As before
this a proceedingis not to estate,settle the as the executorsbetween
and those interested in the estate, but between two fiduciaries-one the

certainlyas It is a remedy, recognized bysuch. convenient the
England bycommon law of and affirmed the In such a pro-statute.

ceeding representedthe estate by plaintiff executor,is the and the
occupies adversary position.defendant an specialThe for thereason

procedure ordinaryin cases as to the claim an againstof estate the
here.executor does not exist

The manifest intent this present giveof statute in its is toform to
remedya a direct and against delinquentco-executor efficient his

It dependent upon prior byassociate. is not adjudication pro­a the
It delinquent anybate court. accrues whenever the hishas in hands

part of the estate he paywhich refuses to out oras he should refuses
entirelyto for. probateaccount It is distinct from a theuponsuit

proceedingbond. If the were of the latter bekind it would true that
complya citation to account failure to wouldand therewith be neces­

sary prerequisites. Wheeler,Hurlburt v. 40 H. ButN. 73. no such
preliminary proceeding necessaryis here statutebecause the declares
in that may bringterms when certain facts theexist co-executor an

assumpsit.action of proceedingaccount or maintain isTo this it
only necessary accordingto ashow refusal to administer the estate
to law in one of particularsthe enumerated. The is not one tosuit
compel delinquent probate court,the in compelto settle the but to
him to pay mayover to his theco-executor so that latter administer
the estate. Franco, 75; Ledger,Franco v. 3 8 HareVes. Jr. Peake v.
313. It conductingis incident to the business of the administration
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providesItprobate.ofjudgeto with therather than a settlement
maydelinquent his associateone isin that where co-executoreffect

proceed withandyetnot administeredpossess himself of the estate
obligation his bond.according to and ofit law the

he“to whichof the estateplaintiff recover the amountThe is to
in theestateis, all the unadministeredshall be entitled.” That

apparentnot howishe has no claim. Itdefendant’s hands to which
efficiency stat-in theany any practicalwill leaveother construction

recov-were, toearlier actslimited,ute. cannot as some of theIt be
remedy is alsofor theery plaintiff,of interest of thethe individual

given guardians, interest.jointto have no suchwho
refusesdefendantalleges in substance that theThe amended bill

plaintiffproved, theto for in hands. If this isaccount the estate his
pres-fact that theaccounting prayed for. Thewill be entitled to the

ac-ofin of an actionproceeding equityent a insteadis entitled bill
sought,relief isEquitableis in jurisdiction.count immaterial this

inforappears whyand all be askedgoodno reason it notshould
circuityneedlessbill, putthis theplaintiffrather than that the be to

discovery inforexpense bringing law,and of an with a billaction at
purviewaid thethereof. as much withinprocedureOne course of is

of the other.statute as the
Exception sustained.

All concurred.

Belknap,
April 6, 1920.

Rosabelle B. Graham v. Andrew Weber.

personal theinjuries, plea release,an that de-In action for under a a evidenceof
agent, investigation, plaintiff could notfendant’s without the that “shetold

get anything” thereon,plaintiff inthat the relianceand the executed release
finding recklessly,warranted a that with a consciousthe statement was made

truth, procured byindifference as fraudu-its and hence that the wasto release
lent methods.

pleads procured byWhere the defendant a release which is shown to have been
jury mayfraud, the the fact it was so as thatconsider that obtained evidence

infirmity in hethe defendant was conscious of some defence and that washis
relatingliable to be in adefeated fair trial to its merits.

employee may managingproperly employer, activelyAn that isassume his who
him, operatethe business and how theundertakes to instruct understands to

employeeatmachine which the is set to work.
young grindplaintiff, perception, applesThe ina woman dull of was todirected


