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jury theyThe court the that ifinstructed found the release was
byfraud, theysecured would be entitled to consider “the fact that

it was so obtained for whatever it is worth as evidence of the fact
agent,■that the defendant’s Mr. Mahoney, was conscious of some

infirmity in his defence which was to defeat it in a fair trialliable
relating exceptedto its merits.” The defendant to this instruction.
In Company,Pearson v. H. in584, appeared69 N. it evidence to

exception taken,which was that inthe defendants a previous suit
appertaining matter,to the same unjustifiably caused the arrest of

plaintiff againstthe enforce a claim him.to The court held 'the evi-
competent,dence passing upon competencyand in its said: “The

tended to unwillingevidence show that the defendants were to sub-
mit their claim to the usual litigation,course of but felt the need of

—resorting oppressionto means of compel settlement,to a that
they infirmitywere conscious of some in their claim which was liable
to in relatingdefeat it a fair trial to its merits.” While that case is

bar,unlike the principlecase at it would seem that the same in-is
•volved. There the an oppressiondefendants committed act of to aid

in the demands, by agent,enforcement of their here the defendant his
resorted to fraudulent methods to obtain a release a claimfrom
against him. principleWe believe the enunciated in Pearson v.
Company sound, appliesis and that it to this case.

The exceptionsdefendant’s to evidence and to the denial of his
separatemotion for a trial upon involving validitythe issue the of

argued,the release nothave been and are understood to be waived.

Exceptions overruled.

Peaslee, J.., was absent: the others concurred.

Merrimack,
April 6, 1920.

Robinson, by friend,Edwin D. his next Fred RobinsonW.
v.

EnglandNew Cable Co.

upon employers’ liability assumptionact,In an action the of the risk is not a
(Laws 2.)1911, 163,defence. c. s.

except bycontributory negligence aUnder that bestatute cannot established
preponderance plaintiffand to offerevidence hence the mere failure of theof

inferred,care,evidence of facts is immaterial.or of from which care could be



Company, 399Robinson v.N. H.]

finding byinjuriesa thatfield sufficient to warrant receivedevidenceCertain
bygiven employer,employee from to him hisresulted directionsinfantan

negligence.histhan from ownrather
bydeposition party oppo-inis hisportion the of one offered evidencea ofWhen

depositiondeponent right jury thehas to to the so much ofnent, the the read
subjects, qualify, limit, explaintends or thepertains the same and toas to

by opponent.read hisanswers

Case, 2, for while in the1911, 163, injuriesunder Laws c. s. received
Marble,by jury J., and verdict foremploy. Trial beforedefendants’

yearsplaintiff ageseventeen of at theThe who wasplaintiff.the
wire-twisting bygearsin of a machinecaught the whichtime was

opera-toattemptinghe oil while inof the defendants wasdirection
opinion.in theappearThetion. facts

and directed werefor a nonsuit verdictThe defendants’ motions
1919,exception. April term,Transferred from thesubject todenied

court,superior by Marble, J.of the

M. and E. MartinUpton, John Stark NathanielRobert W. {Mr.
plaintiff.Upton orally), thefor

Sulloway RogersStreeter, Demond, Woodworth William N.& {Mr.
orally), for defendants.the

plaintiff injuryassumed the of fromParsons, C. That the riskJ.
oiling machine, fromgoingin the if inferribledangersthe involved

opportunity to and othercharacter, plaintiff’sthe observeits obvious
1911,case,in immaterial under the’ statute. Lawsevidence the is

dangerthe ofplaintiff appreciatedc. 2. the knew and163, s. That
assumption of risk could be inferredthe from which his thework

is, recovery. Admittingbar astherefore,does as the law anot now
uponhere thethey necessarily must that the case is to be considered

inoil the machinethey plaintiffinstructed the to whilebasis that
attemptdo claim that theoperation, plaintiff’sthe defendants not

negligence.is conclusive evidence of histo their instructionsfollow
exercised,if sufficient be oiledcould, care weregoingThe machine

plaintiffargument to be that the wasinjury. The seems aswithout
danger in thesuch care. The consistedinjured he did not exercise

momentaryto for-misjudgment positionas orpossibility that from
operator’s person orportion of thegetfulness or inattention some

gears,to in closemight enough revolvingtheclothing come near
oiling to beoperation performed,to beproximity to the waswhich
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particular misjudg­in a case suchcaught them.between Whether
negligence ques­a-forgetfulness was isinattention, orment, plainly

contributory negligence is not to betion of fact. the statuteUnder
The mere failureby a of evidence.except preponderanceestablished

care from careof or of facts- whichof to offer evidenceplaintiffthe
' recoverya isbut for the statute would defeatcould be found which

plaintiff prevailsBy the on thisthe statuteit immaterial.under
may goHeagainstof him.a balance evidencethere isissue unless

way. ineither The conclusionis no evidenceif therejuryto the
questionthatRailroad, 441,H. 445 the was70 N.Gahagan v.

plaintiffmight conclude that themen could orreasonable“whether
inby the statute this class of cases.overturneddue care” isexercised

personthat of abound to exercise wasplaintiffthe wasThe care that
main33,N. H. The con­Railroad,v. 77 51.years. Kambourof his

plain­thethe defendants directedin was whethertroversy this case
operation. jury havingin- The foundmachine whiletiff to oil the

given, it cannot be said that their conclu­weredirectionsthat such
and not'to thewas due thereto failuresubsequent injurythat thesion

boyexpectedto be of a of histhe care-to exercise-plaintifftheof
it can be set aside as matter ofthatplainly unreasonableyears is so

injuryto conclude that the wasunreasonablenot belaw. It would
employee.if angiven to suchsuch instructionsresult ofthe natural

portions deposition givenahaving introduced ofdefendantsThe
read the much theright jury“the to to so ofhe hadby plaintiff,the

subjects, qualify,the same and tended totodeposition pertainedas
by theread defendants.” Whitman v.the answerslimit, explainor

448,H. 454.Morey, 63 N.
depositiona from the fromhaving read statementThe defendants

might argued, plaintiffof care be theof wantan admissionwhich
depositionthe same theto read from state-properly permittedwas

be careful.toment that he tried
Exceptions overruled.

concurred.the othersabsent:Peaslee, J., was


