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HarryWalter Carlton v. P. Henderson, Trustee & a.

payDevise A into trust any partto the Bincome to “and theor whole of the
principal pajidto be having... at A,the discretion of” A. declined the
trust, a appointed by probatesuccessor to the paytrust the court should

B,the income to but is discretionary powernot authorized to exercise the
upon paymentsconferred A as principal.to of the

residuary bequestIn a legatees proportion alreadyto the in to the amounts
“given portionsto them” the subjectseveral of the remainder are to the same

bequestsconditions and theylimitations as the to which are added.

Bill Equity,in involving the construction of the will of Cora C.
Furber. appointed byHenderson was the probate court under clause
four of the will as placetrustee in of Edward E. Carlton who declined
the trust. That clause give myis as follows: “I to brother Walter

Alton,Carlton of Hampshire,New (10,000)the sum tenof thousand
dollars in Trust with said E. Springfield, Mass.,Edward Carlton of
the income thereof to paidbe to said accrues,Walter Carlton as it

any partand or the whole principalof the paidto be to said Walter
Carlton at the discretion of said Carlton,Edward E. and at the
decease of said brother, Carlton, give bequeathWalter I and the

.remainder of said fund, any,trust if my nephewto E. Carl-Walter
ton of said Dover.” The following questions:trustee submits the
Does he have the same principaldiscretion as to paymentthe of the
which the giveswill to the not, paytrustee named? If he fromis to
the principal to the life-beneficiary only judicialof the fund on
orders?

The residuary clause of providesthe will “All rest . . .that the
myof property ... I give, bequeath legateesand devise unto the

of will,this (excepting the Cemetery)said intrustees of Pine Hill
proportion to the amount already given them, heirs, andto their

•assigns forever.” The following question:executors the Issubmit
the share of the residuary payableestate which under clausewill be
fourth subject to all the clause, and ifprovisionsterms and of the
not, waywhatin is it modified?

Transferred without ruling term, 1919,a ofSeptemberfrom the
the superior bycourt Allen, J.

.Samuel S. Parker and Smart,Smart & plaintiff­for the

Dwight Hall, for the defendants.
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wills,in allPeaslee, primary inquiry here,J. The as the case of
by language by the testatrix.expressedis what intent was the used

upon languagewas introduced and the case stands theNo evidence
arguedof the will. It is on behalf of Walter Carlton that the will

gives principal him, independent anythe trust of decisionthe of to
by para-to that effect Edward. But a critical examination of the

ingraph question produce anyfails to evidence to sustain the con-
The orprincipal bequest goestention. of the either to Walter to

payE. In itgo former,Walter order for it to to the Edward must
over, being bymoved thereto the exercise of his “discretion.” No

paidother test or standard to determine that it shall be is statedso
in nothing suggest appliedthe There iswill. to what test should be
were attemptsome one other than Edward to now to administer the
power.

distinguishable Harvey,The case is in principlenot from Hall v.
bequest77 N. H. 82. In that case there a a towas to trustee bestow

upon protestant religious and charitable “in his absoluteinstitutions
discretion”; he judge”to “be the sole what institutions should bene-
fit, testatrix;and in andwdiat amounts. The trustee died before the
in holding legacy lapsedthat the had “It is clear thatthe court said:
the testatrix intended to leave to the determination of Bennabsolute
the particularselection of the institutions of the kinds mentioned

bythat be method of selec-bequest.were to benefited her No other
suggestedtion is in the she desiredpersonalwill. It was a trust which

répose designated intention,in her so farto trustee. It was not her
init, reposedas the will shows that the discretion Benn should be

by appointed byexercised some one else the court as his successor.”
Ib. 83.

HarveyThe in infacts that the will under consideration Hall v.
the discretion is described as “absolute” and the trustee as the “sole
judge” and act,when how to do not differentiate that case from this.

present test; and,In the instance discretion is made the no limit
being will,thereon found in the the unlimited discretion is neces­

sarily absolute. And is beexpressionso of the that the trustee to
judge.”“the sole If he wouldjudgewere not the sole his discretion

thenot be test for action and the would be nullified. Thesewill
power givenelaborations of the Benn addedstatement of the to

nothing it, nothingpresentto and their absence in the case takes
powerfrom giventhe to Edward.

The deter-only provided bytest and the the testatrix fortest
mining gothat the to discretion ofprincipal should Walter is the
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favorablyis him,and until that exercised toUnless WalterEdward.
principal. Whether, afterpart havingof the declinednocan.take

trust,the Edward couldadministration of now exercisegeneralthe
by payments prin-and direct fromthe will thegivendiscretionthe

presented bya is theWalter, question.whichis not case andtocipal
not considered.has been

“untogiven legateesestate is the of thisof theThe residue
already given them.”to the to Thein amountproportion...will

purpose to“given” here indicates a include all whoof the worduse
48,Carlton, ante,Petition 50. The fourthby the will.benefit of

Walter,fund to if inof the trust Edwardgives principaltheclause
givenover, any remainder is to E.pays it and Walterhis discretion

“legatee”be awhy E. is not to treated asappears WalterreasonNo
by clause.something “given” thisisto whom

goingthat the share of the residue toare advisedexecutorsThe
by them topaidis to be the trusteethe fourth clausetakers underthe

Edward. The trusteeto is advisedappointed succeedhas beenwho
original $10,000of the andprincipal lioth ofretain thethat he is to

the entire incomeresidue, payand over to Walter.of thethis share

discharged.Case

.concurred.J., the othersWalker, dissented:

Hillsborough,
May 4, 1920.

Cavanaugh.Agnes v. Leo A.HalleT.

wife, pendingwho died her action forby executor of hisA a asmotion husband
prosecute properlyappear and the action ispersonal injuries, for leave to

• thereafter; bringingsuch is not “the ofterms motionmade twodenied when
(40meaning U.of the soldiers’ and sailors’ relief act S.any within theaction”

militaryproviding period205), that of shallII, 20, the serviceStat., s.Sess. c.
case,computing of actions. In suchlimitation such how-in thebe deducted

meaningin within theperson interested the action ofever, is athe husband.
100,S., 191,.s. 9, and ss. ofc. 205 the federalS., 191, 18,s. and under P.P. c.
wife,the of his of thecourt after death exclusiveterms ofact has two full

appear an andservice, in as individual assume thein which totime he was the
prosecution of the action.

made atpersonal injuries theaction forto abate anMotion,
aplaintiff,The marriedcourt.May 1919, superiortheterm, of

trial. Her husband named as1918, beforewoman, May 23,died


