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HodgeJudith A. & a. v. Manchester.

discharging public1913, 121, publicc. landLaws dedicated to a use from the
yearstwenty though retrospectivethereafter,servitude unless used within in

action, unconstitutional; rights guaranteesits is not art. 23 of the ofbill the
private rights protectionindividuals, politicalof and is not a to the state aor to

against by issubdivision thereof action the state. Nor that statute uncon-
II, constitution,Part art. thestitutional under 5 of as an unreasonable exer-

legislative power.cise of
notify hearing petition lay highwayaFailure to a landowner of on a to out a

proceeding certiorari,renders the on ifvoidable he has neither confirmed the
right questionmunicipalityaction the nor waived his to it.of

Petition, certiorari. agreed. plaintiffsfor a writ of Facts The
Hodgeare Jeremiah July 16,the heirs at law of who died 1916.

land inHodge bought a tract of 1873 from the Amoskeag company,
in bydescribed his deed as bounded on the south Summer street as

plan company’sa in the planshown on on file office. This was
6,recorded in From that time until 1916,1844. Oct. Summer street

plan anddesignatedas on the referred to in the deed was never
opened, public Hodgeor for travel. immediatelybuilt used after his
purchase built a fence on the center line of that .street as shown on

plan, land inoccupiedthe and the his business until his death. A few
days thereafter, petition askinga was filed mayorthe and aldermen

lay public highwayto out a over the land described on company’sthe
plan They dayfixed a placeas Summer street. and for the hearing,

highwayand on that date laid out a over the land. No notice of the
hearing plaintiffs theyandgivenwas the had no actual knowledge of

proceedingsthe it was too late for appeal.until them to It agreedis
they byif of landthat were the owners fenced Hodge, justice requires

prayer petition granted.the bethat the of Transferred from the
superiorJanuary term, 1919, byof the Allen, J.,court without a

ruling.

Wyman (Mr.&Taggart, Tuttle, WymanStarr orally), for the
plaintiffs.

(by brief andMadigan, orally),Jr.Thomas H. for the defendant.
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Young, plaintiffs the the in questionThe are owners of landJ.
in1913, provides121 Thisunless c. is unconstitutional. actLaws

been, mayor toland which has hereafter be dedicatedsubstance that
public highway purposes,for shall released andthe use of the be

discharged public publicused travelof the servitude unless it is for
Thetwenty years public.after it is dedicated to the use of thewithin

in applyact so far it isdefendant that this as intended tocontends
art.passed,it was in 23made before is conflict withto dedications

inbut the law isrights; jurisdictionof the bill of as understood this
protectrights private rights.of to Trustees ofthe office the bill isof

Woodward,1 N. H. InCollege 111, short,v. 129. the officeDartmouth
—protectto individuals from the not torightsthe bill is stateof of

Plymouth, 193,v. 201.from itself. 62 N. H.protect the state Wooster
23,not to the art.so,this the defendant is entitled benefit ofSince is

politicala mere statecitythe Manchester is subdivision of thefor of
If,except gives therefore,the state it. c. 121rightsno such aswith

ofunconstitutional, provisionit because of some otheris must be
the constitution.

any way art.provision applicable II,in is Part 5.onlyThe other
andamong things, powerother that “fullprovidesThis article

authority hereby given general court,... to the ... toare said
mannermake, and all of wholesome and reasonableordain, establish

repugnantbe. laws as the same not ... to this. ... so.
constitution.”

by121therefore, to c.test,The determine whether is forbidden
constitution, inquireis to whether all fair-mindedarticle 5 of the

enacting chapterthis anagreemust that was unreasonablemen
power, provisionfor there is no of constitu-legislativeexercise of the

in Prince, H.its enactment terms. v. 77 N.tion which forbids State
200,Craig, 77 H. 203..Carter v. N.581.

, being say that, sayto it can all fair-court ableInstead of the.
releasing cityagree public servitude,that the if theminded men will

twenty years public travel,for land for istown use theneglectsor to
only thing to do.the reasonable

is as effect ofto the the defendant’squestionThe other considered
petition laynotify plaintiffs hearingof the on the to out.failure to the

question. Althoughinthe land the defendant’shighwaya over
respect proceeding (Staterender v.in did not the voidfailure this

(Grand232) rendered it Trunk Rail-Richmond, N. H. it voidable26
168)Berlin, plaintiffsN. and as the neither con-way Co.v. 68 H. have

mayor and in layingof the aldermen out Summerfirmed the action
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question it, the order Theright to must be:street, waived theirnor
layingand the out ofprayer granted,is Summerpetitiontheof

plaintiffs arein far as the concerned.quashed, sostreet is

discharged.Case

All concurred.

Hillsborough,
1, 1920.June

Hampshire.v. Mills ofJ. Martel White NewWilfred

injuries liability (Lawspersonal employers’ 1911,actunder theforIn an action
injury negligenceby163) employer is an caused thethe liable for of a co-c.

mayalthough employer.of thehe have acted in violation a rule ofemployee
plaintiff guiltyit be held as a matter of that thecannot law wasIn such action

plainly clearlynegligence the evidence so and establishes that factunlessof
anytoman could come other conclusion.no reasonablethat

mayjurythe have indicated that he had nocounsel beforethe conduct ofWhere
bycase, opposingthe counsel that the knowsin his assertion formerconfidence

though directlyexceptionablenot such assertion is statedis ishis client liable
as fact.a

jury clearlypresents the one clear and distinct and itlitigant to issue isIf a
upon claim, anyno other theapparent that he relies submission of other

issue is error.

underpersonal injuries 1911,Laws c. 163. The defend-Action, for
act, accepted pro-the and hadsubject to above not itsants were

plaintiff.by jury and verdict for the There was aTrialvisions.
premises plaintiff employed.where the was The machinetheview of

injuredhe was seen when at rest and when in motion.upon waswhich
by thetaken defendants to the denial of theirExceptions were

a verdict, argumentand for to offor a nonsuit directedmotions
appearof the inchargethe court. The facts thecounsel, and to

September term, 1919, superiorfrom the ofopinion. Transferred the
Marble,by J.court

Doyle (Mr. Doyle plaintiff.Jeremiah J. orally),& for theDoyle

(by brief and orally),E. Martin for theNathaniel defendants.

plaintiff’sPlummer, J. The evidence prove followingtended theto
employed inplaintiff was thefacts. The milldefendants’ cotton to


