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Hillsborough,
June 1, 1920.

Juprra A. Hoper & o. v. MANCHRESTER.

Laws 1913, ¢. 121, digcharging land dedicated to a public use {rom the public
servitude unless used within twenty years thereafter, though retrospeective in
ils actlion, is not unconstitutional; art. 23 of the bill of rights guarantees the
private rights of individuals, and is not a protection to the state or to a political
subdivision thereof against action by the state. Nor is that statute uncon-
stitutional under Part 11, art. 5 of the constitulion, as an unreasonable exer-
cise of legislative power. :

Failure to notify a landowner of a hearing on a petition to lay outl a highway
renders the proceeding voidable on certiorari, if he has neither confirmed the
action of the municipality nor waived his right to question it.

PrriTion, for a writ of certiorari. Tacts agreed. The plaintiffs
are the heirs at law of Jeremiah Hodge who died July 16, 1916.
Hodge bought a tract of land in 1873 from the Amoskeag company,
described in hig deed as bounded on the south by Summer street as
shown on a plan on file in the company’s office. This plan was
recorded in [844. From that time until Oct. 6, 1916, Summer street
as designated on the plan and referred to in the deed was never
opened, built or used for public travel. Hodge immediately after his
purchase built a fence on the center line of that street as shown on
the plan, and occupied the land in his business until his death. A few
days thereafter, a petition was filed asking the mayor and aldermen
to lay out a public highway over the land described on the company’s
plan as Summer street. They fixed a day and place for the hearing,
and on that date laid out a highway over the land. No notice of the
hearing was given the plaintiffs and they had no actual knowledge of
the proceedings until it was too late for them to appeal. Tt is agreed
that if they were the owners of land fenced by Hodge, justice requires
that the prayer of the petition be granted. Transferred from the
January term, 1919, of the superior court by Allen, J., without a
ruling,

Taggart, Tuttle, Wyman & Starr (Mr. Wyman orally), for the
plaintiffs.

Thomas H. Madigan, Jr. (by brief and orally), for the defendant.
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Younea, J. The plaintiffs are the owners of the land in question
unless Laws 1913, ¢. 121 is unconstitutional. This act provides in
substance that land which has been, or may hereafter be dedicated to
the use of the public for highway purposes, shall be released and
discharged of the public servitude unless it is used for public travel -
within twenty years after it is dedicated to the use of the public. The
defendant contends that this act in so far as it is intended to apply
to dedications made before it was passed, is in conflict with art. 23
of the bill of rights; but as the law is understood in this jurisdiction
the office of the bill of rights is to protect private rights. Trustees of
Dartmouth College v. Woodward, 1 N. H. 111, 129. In short, the office
of the bill of rights is to protect individuals from the state — not to
protect the state from itself. Wooster v. Plymouth, 62 N. H. 193, 201.
Since this is so, the defendant is not entitled to the benefit of art. 23,
for the city of Manchester is a mere political subdivision of the state
with no rights except such as the state gives it. If, therefore, ¢. 121
is unconstitutional, it must be because of some other provision ef
the constitution.

The only other provision in any way applicable is Part II, art. 5.
This article provides among other things, that ‘“full power and
authority are hereby given . . . to the said general court, . . . to
make, ordain, and establish all manner of wholesome and reasonable
...laws ... s0 as the same be not repugnant ... to this
constitution.” .

_ The test, therefore, to determine whether ¢. 121 is forbidden by
article 5 of the constitution, is to inquire whether all fair-minded
men must agree that enacting this chapter was an unreasonable
exercise of legislative power, for there is no provision of the constitu-
tion which forbids its enactment in terms. State v. Prince, 77 N. H.
581. Carter v. Crazg, 77 N. H. 200, 203.
. Instead of the.court being able to say that, it can say all fair-
minded men will agree that releasing the public servitude, if the city
or town neglects for twenty years to use the land for public travel, is
the only reasonable thing to do.

The other question considered is as to the effect of the defendant’s
failure to notify the plaintiffs of the hearing on the petition to lay out.
a highway over the land in question. Although the defendant’s
failure in this respect did not render the proceeding void (State v.
Richmond, 26 N. H. 232) it rendered it voidable (Grand Trunk Rail-
way Co. v. Berlin, 68 N. H. 168) and as the plaintiffs have neither con-
firmed the action of the mayor and aldermen in laying out Summer
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street, nor waived their right to question it, the order must be: The
prayer of the petition is granted, and the laying out of Summer
street is quashed, in so far as the plaintiffs are concerned.

Case discharged.

All conecurred.

Hillsborough,
June 1, 1920.

WiLrreED J. MArTeEL ». WaiTE Minis oF New Havpsmire.

In an action for personal injuries under the employers’ liability act (Laws 1911,
c. 163) the employer is liable for an injury caused by the negligence of a co-
employee although he may have acted in violation of a rule of the employer.

In such action it cannot be held as a matter of law that the plaintiff was guilty
of negligence unless the evidence so plainly and clearly establishes that fact
that no reasonable man could come to any other conclusion.

Where the conduct of counsel before the jury may have indicated that he had no
confidence in his case, the assertion by opposing counsel that the former knows
his client is liable is not exceptionable though such assertion is stated directly

as a fact.

If a litigant presents to the jury one clear and distinet issue and it is clearly
apparent that he relies upon no other claim, the submission of any other
issue is error.

Acmion, for personal injuries under Laws 1911, ¢. 163. The defend-.
ants were subject to the above act, and had not accepted its pro-
visions. Trial by jury and verdict for the plaintiff. There was a
view of the premises where the plaintiff was employed. The machine
upon which he was injured was seen when at rest and when in motion.

Exceptions were taken by the defendants to the denial of their
motions for a nonsuit and for a directed verdict, to argument of
counsel, and to the charge of the court. The facts appear in the
opinion. Transferred from the September term, 1919, of the superior
court by Marble, J.

Doyle & Doyle (Mr. Jeremiah J. Doyle orally), for the plaintiff.
Nathaniel E. Martin (by brief and orglly), for the defendants.

Prommeg, J. The plaintiff’s evidence tended to prove the following
facts. The plaintiff was employed in the defendants’ cotton mill to




