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question it, the order Theright to must be:street, waived theirnor
layingand the out ofprayer granted,is Summerpetitiontheof

plaintiffs arein far as the concerned.quashed, sostreet is

discharged.Case

All concurred.

Hillsborough,
1, 1920.June
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injuries liability (Lawspersonal employers’ 1911,actunder theforIn an action
injury negligenceby163) employer is an caused thethe liable for of a co-c.

mayalthough employer.of thehe have acted in violation a rule ofemployee
plaintiff guiltyit be held as a matter of that thecannot law wasIn such action

plainly clearlynegligence the evidence so and establishes that factunlessof
anytoman could come other conclusion.no reasonablethat

mayjurythe have indicated that he had nocounsel beforethe conduct ofWhere
bycase, opposingthe counsel that the knowsin his assertion formerconfidence

though directlyexceptionablenot such assertion is statedis ishis client liable
as fact.a

jury clearlypresents the one clear and distinct and itlitigant to issue isIf a
upon claim, anyno other theapparent that he relies submission of other

issue is error.

underpersonal injuries 1911,Laws c. 163. The defend-Action, for
act, accepted pro-the and hadsubject to above not itsants were

plaintiff.by jury and verdict for the There was aTrialvisions.
premises plaintiff employed.where the was The machinetheview of

injuredhe was seen when at rest and when in motion.upon waswhich
by thetaken defendants to the denial of theirExceptions were

a verdict, argumentand for to offor a nonsuit directedmotions
appearof the inchargethe court. The facts thecounsel, and to

September term, 1919, superiorfrom the ofopinion. Transferred the
Marble,by J.court

Doyle (Mr. Doyle plaintiff.Jeremiah J. orally),& for theDoyle

(by brief and orally),E. Martin for theNathaniel defendants.

plaintiff’sPlummer, J. The evidence prove followingtended theto
employed inplaintiff was thefacts. The milldefendants’ cotton to
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grind and repair their cards. He had been employed yearthus for a
and a half injury.before his The accident occurred dark, cloudyon a
morning, a seven,few minutes after October 1917.19,

plaintifftheWhen came to work that morning, the second hand
him wet,informed that a card drying.was and needed plaintiffThe

immediately card, stopped it,went to the going upstairsand after
and putting overalls,on his returned to the card, and took out its

(its alreadyfeed-roll removed).cotton-rolls had been He then
started go upstairsto whiting dryingto obtain some to use in card,the

waybut on his he remembered that there whiting,was no and went
back waste,to the card and andtook some rubbed it across the feed-
plate twice,once or fingers caught,when his were and drawn into

licker-in,the injured.and he wipe feed-plateWhen started to the he
did not running.notice the card was He could have seen it was
running looked,if he had just stopped it,but he had supposedand it

operation.inwas not a strictlyThere was well-known and enforced
rule of the defendants that a order,where card was out of and was
stopped to repaired, exceptbe no-one should it repairstart the man.
On morningthe the in questionof accident the card and the floor
about it wet, plainwere and it was to be seen that-the machine was

in operate.not condition The plaintiffto room where the injuredwas
cards,contained two rows of fifteen in acards row.

plaintifftheWhen was at work about the card morning,that before
the accident, employeesthere workingwere two threetwo'or cards
beyond plaintiffwhere was,the at a distance of about fifteen feet.

byOne of these men the name Belanger operatedof the row of
fifteen cards that included the card ininvolved the accident. The

emplóyee operatedother cards, theythe other row of but worked
together in stripping the Belanger facing,cards. as he stood was and

plaintiff,in full operativeview of the and the other was standing
plaintiff.with his back to employees,the Nine or ten other who were

working in part room,another of the placewere not visible from the
where the accident occurred.'

If it upon plaintiff’scould be found the evidence that the accident
bywas caused negligent employeethe act of an of the defendants,

liability,this ’would establish their appeared “by pre-unless it a
ponderance negligence plaintiffof evidence that the of the con-

to 1911, 163,tributed” the accident. Laws c. 2.s.cause
byIt is claimed the defendants that it could not be found that

anyBelanger employeeor of theother defendants thestarted card
in plaintiff.the absence of the The evidence was that the card was
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runningplaintiff room;the thatoperationnot in when the left it was
returned; except employeesinone was the roomwhen he that no the

defendants, exceptcard not haveof and that the would startedthe
by amplyjury justifiedthe would be in con­human aid. Therefore

say that,the Thecluding employeethat an card.started defendants
plaintiffif card after hademployee negligentlyan did start the the

repairs, transgressingthe he was a well-­stopped purposeit for of
defendants, doingrule of the and thatknown and never-violated in-so

scope employment,he of his and therefore thewas not within the
act.negligent positionwould liable for his If thisdefendants not be

law, themight maintained at common it cannot be sustained underbe
statute, to this That act thatapplies provideswhich case.above

arising inpersonal byif of and the of hisinjury accident out course
by negligencethe a co-­employment is to a workman ofcaused

employee startingif the inemployee, employerthe is liable. And
stopped, violatingthe had was a rule of thecard, plaintiffthe which

nevertheless, a liberal ofdefendants, was,he under construction
theyemployee negligence responsible.the for whose werestatute their

upon163) this action founded is(Laws 1911,The c. which isstatute
should,in and as such and has received a liberalnature,remedial its

Boody Company, H. 208;in N.construction this state. v. 77
551; Company,N. H. BarberMills, 77 v.Wheeler v. Contoocook

ante, 311.
plaintiff’s contributory negligenceThe defendants that thecontend

action; rubbingconduct inprecludes recoveryhis in this that his the
observing running,thefeed-plate waste,with without that card was

his carelessness.demonstrates inexcusable
plaintiff guiltybe held a matter of that the wasIt cannot as law

plainly clearlyunless so andnegligenceof the evidence establishes
anyno man could come to other conclusion.that fact that reasonable

ordinary might determiningIf is men differ inthe situation such that
plaintiff’s carelessness, judgmentthe it is the of thequestionthe of

usurp province ofjury required, and “the court cannot thethat is
plainlyof is ofquestionthe or decide a matter law what ajury, as

404, 406; Railroad,67 N. H.Company,Demars v. Roberts v.fact.”
242,H.354; Railroad, 246;70 N. Minot v.69 N. H. Whitcher v.
H.234; York, 454;Goodalev. 74 N. Kelland v.Railroad, H. 230,74 N.

170; Company, 26,H. v. N. H. 30.Company, 168,75 N. Weeks 78
plaintiff injured largelythe wasuponThe cotton-card which was

prove pulleythat ain, but the evidence tended to there wascovered
exposed view,that was toat end of the machine and there waseither
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anopen over the licker-in of inch and a half. Ifspace approach-an one
noticed, if ithe could tell were ining operation,the card for he could

thepulleysthe and licker-in were Ifrevolving.see whether the
morninghe first the room-in theplaintiff when entered had met with

question,in his in not observingthe accident carelessness that the
haveoperationin would been The cir-machine was inexcusable.

however, produced thecumstances, peculiar.that accident were The
are plaintiff previousfrom the that the justfacts deducible evidence

stopped card; that,the the when he left it someto accident to obtain
rest, havewaste, it at and would remained so if it not beenwas had

heby person; onlythat was absent forput in some a minute ormotion
fully thetwo; aware of well-known and rule ofthat he was inviolate

start after stoppedthat.no one should the card hadthe defendants he
repairs except himself, appearance plainlyand the offor the cardit

repair, andit was of the ofindicated that out the feed-rollremoval
equippedthat it operation.of showed was notand the cotton-rolls for

plaintiffunder suchjuryThe well conclude conditions that themight
failinginnegligence to and see if machineguiltynot of look thewas

beganin before he tooperation feed-plate;rub the that it waswere
rest,for him to assume the card was and tonot that atunreasonable

upon thinkingit without to notice it wascommence his work whether
duty onlya“Precaution is so far as there reason forin motion. is

Railroad, 361,Shea v. 69 N. H. 364.apprehension.”
in finding plaintiffwarranted the notjuryThe were that was

failing perceive that the running,in to card was and thatnegligent
responsibleit insupposition operation,that was not which washis

it, justified. “Upon questionwas of thehis to observe thefor failure
be, Railroad,mayit as said in Mitchell v.plaintiff’s negligence, 68

differ;and116, mightH. that fair-minded men96,N. ‘reasonable
no as theit be declared that reasonable man could findbut cannot

” Boston,v. New 77 N. H.did.’ Blood 464.jury
argumentplaintiff “Rightin in brotherfor the said: downCounsel

absolutelyplaintiff youknows this thehe that has toldMartin’s heart
this defendant is in this cause action.”'truth, and that liable of

by defendants PreviousException language.taken the thiswas to
statement, plaintiff’sthe had calledmakingto the of above counsel

manner in tried thethe which defendants’ counsel hadattention to
and himselfappearance wayhis he conductedcase, claiming that the

de-that he in thewere evidence had no confidencejurybefore the
appearedjuryIf of thefendants’ the conduct counsel beforecase.

had cannotcase,he no confidence in and weto indicate that the
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arguedmight properly therefrom thatnot, then it bedidsay that it
true, thatand the defendantsevidence wasplaintiff’sthehe knew

exceptionableit because it was statedAnd notwasliable.were
295;N. H. Kambour v.Railway, 74 Rail-directly as fact. Lord v.a

Railroad, 381,77 H.33, 384;N.52;H. Sanders v.road, 77 N.
Small, 525,H. v. 78 N. H.Railway, 496;N. State 529.78v.Grossbard

commended,is not to be itargument of character doesthisWhile
disturbing the verdict.ground forfurnish anot

if the accident due tojurythe that was theinstructedThe court
plaintiff, thenthe thea fellow-workman of defendantsnegligence of

free from fault.providing plaintiffthe was Theliable,bewould
excepted, contending relatingthat the instruction todefendants

referringgeneral, any employeebeen tonot have ofshouldnegligence
negligencebeen limited to thedefendants, but should have ofthe

position plaintifftake the that theBelanger. pre-The defendants
solely upon groundhis the that the cardcase wasand triedsented

by Belanger, onlythatand this shouldissue havenegligently started
litigant presents jurythe If a to thejury.to onesubmittedbeen

clearly apparent uponit heissue, and is reliesand distinct noclear
any Bjorkthe of other issue is error.claim, then submission v.other

402; Railroad, 289,H.ante, Gagev. 77 N. 296.Company,
generalset forth inplaintiff’s declaration it is terms that theIn the

of aby negligence fellow-employeereason of theinjuredplaintiff was
accident occurred.uponcard which the Thestartingin the evidence

Belangerprovingnot to that the onlyconfined wasintroduced was
plaintiff’scard in thehave started theemployee absence,who could

testimonyfrom that bybe deduced the it wasbut it could done
workingfellow-employee was him.Belanger his who with Theor

in inopening argumenthis statement andcounsel statedplaintiff’s
are,card. There however, generaltheBelanger started state-that

plaintiffindicate that the didwhich not intend toments therein rest
recovery solely upon negligent Belanger,the act ofrighthis of but

any employee of theof Aupon negligencethe defendants. careful
case, and the manner in tried,of the of which it wasconsideration

that the court did not err decliningto conclusion inleads the to
they findthat must that thejurythe accident wasinstruct caused

Belanger,of or return aconduct verdict forby negligentthe the
defendants.

Exceptions overruled.

All concurred.


