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by negli-theupon trespasser licenseeinjury inflicted a ormaster is forA liable
pre-acting scope employment, togent theservant, within of hisfailure of a

discovering danger.injury thevent the after
by fallingsaw,the person injuredplace a wasopinion whereThe of a witness who

stoppedtestifyby may the bebeing that team couldrun a teamfrom and over
immediately,” feet.”“within three or fourthere “almost

Oneplaintiff’s intestate.of theCase, causingfor the death
herfromto haul woodemployed by the defendantGillis, who was

withboy ten, to rideintestate, a ofrailroad,farm invited theto the
theapproachingwasher the teamhim, in of orders. Whenviolation

wereany automobilesifboy’s home, turned around to seeGillis
boyhe saw theback to the teamapproaching, and when he turned
himgrabmade a forload: Gillisdisappearing the front of theover

of elevena distancestopped team withinhim,and missed and the
evidenceboy was dead. Otherfeet, but at time theto twelve that
1919,term, ofMayTransferred from theopinion.stated in theis

a,exception toplaintiff’sby Kivel, J.,C. on thesuperiorthe court
nonsuit.

orally), plaintiff.for theRogers (by brief andWilliam N.

Massachusetts)(ofLoring, Coolidgeand & NobleArthur O. Fuller
defendant.orally),Mr. for theFuller and Noble{Mr.

a meretrespasser or at leastYoung, The intestate was aJ.
nec-wood,'but it does notlong oflicensee, so as he was on the load

happenednot haveessarily follow from the fact the accident would
plaintiffwood, that theload ofwrongful presencefor his on thebut

defendant’susing theaction,maintain this for Gillis wascannot
accidentthe time theway employedwas to use it atteam in the he

to the railroad.is, to haul woodusingThat he was ithappened.
acts;herteam wereacts, therefore, managementin- of theHis the

if ordi-plaintiff from the defendantconsequently the can recover
team, after hemanagement of thepartcare on Gillis’ in thenary

accident;the forboy’s danger, preventedthe would haveknew of
theriding with Gillis wasthe inin this case intestate’s misconduct
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failingin stopto the team inoccasion, Gillis’ misconduct timeand
of theaccident, the cause intestate’s death. Cava-prevent theto

words,In otherRailroad, 76 N. H. 68. this case cannot benaugh v.
in personfrom those which a whodistinguished principleon was

permitted to heSunday recover for the loss sus-riding on has been
Coreyhighway. Bath,a in the v. H.by of defect 35 N.tained reason

Webster, Jefferson,59 N. H. 586.530, v. Wentworthv.541. Sewell
therefore,test, to determine whether the de-60 N. H. The158.

inquiretochargeable with the intestate’s death is whetherfendant is
happened ordinary-if Gillis hadhave exercisedthe accident would

boy’s danger.he knew of the Theprevent it aftercare to issue
by fact,one of and theinquiry is evidence relevant theretoraised this

forward from eleven to afterteam moved twelve feet theis that the
he and that itboy ground, killed, mightthe before was havestruck

or four feet.stopped within threebeen
said, therefore, agreemen mustall fair-mindedIt cannot be that

boy’spart, danger,after he knew of theordinary on Gillis’ wouldcare
accident.preventedhave thenot

Exception sustained.

Walker, J.,absent: dissented: the others con-Pbaslee, J., was
curred.

filed,opinion was the defendant moved for aforegoingtheAfter
uponargument ques-was invited theUpon this motionrehearing.

sufficiency of Gillis’ fault.of the evidencethetion of

Massachusetts) (byArthur Fuller(of and O. briefNobleJohn
the motion.orally), forand

(by orally), opposed.andRogers briefN.William

testimony ofclaim that the McLennon toPeaslee, The asJ.
stopped applyteam could be did not towhich thewithinspacethe

founded,accident, if well cannotplace of affectat thesituationthe
accident occurred andMagill where the testi­sawthe result. One

stopped immediately,”there “almostbeteam couldthefied that
feet.”or fourthree“writhin

by plaintiff, and testifieda witness the that heasGillis calledwas
argued uponFrom this it is thathe could.quickly asstopped as

plaintiff upon partno fault Gillis’ couldby the beproof producedthe
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But therefound. was other evidence to the effect that the team
reasonablycould have been stopped preventin season to the acci-

juryThédent. were at believe thisliberty evidence,to and if they
they mightdid find In reachingGillis that theyin fault. conclusion

might testimonythat stoppedfind either his that he as soon as he
untrue, or, true,could was if that his conduct, althoughit was it

expressed judgment ability,besthis still failed upand to measure to
averagethe Railway,standard of v.care. Warren 70 N. H. 352;

Carney 72Railway, 364; Railroad,v. N. Garland v.H. 76 N. H.
556, 564.

argumentThe that dangerGillis had to choose between the of
pulling upon boythe horses back the and that of the strikingwheels
him would deserve theconsideration on issue of fact involved but

testimonyfor the of Gillis himself that he at once stop.tried to If
upon jury permittedthis evidence the becould to find that he hesi-

theytated for the suggested, certainlyreason could find that he did
true,not do so. It is as argues, delaythe defendant that if there was

the reason for it sought.must be The suggestionsvarious offered
maymay weight juryor not be of with the who are to determine the'

important pointfact. The here is that no exoneratingreason Gillis
delay conclusivelyfrom fault for the is shown to Inexist. this state

proof juryof the the could find exist,that no such reason did and
delaythat the was due to Gillis’ failure to use reasonable care to

promptly.act
Former result affirmed.

Walker, J., was absent: the others concurred.


