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pole apparently decayedby the fall of a sound but in a condi-injuredA lineman
duty inspect pole, duty having imposedto the thatno beention was under

not, upon the generally;foreman andupon the linemenby and thethe master
inspectionmaking the foremansuch selected a lineman theforinfact that

inspection thean incident ofsuch linemen’s routinerender work.did nottask
change presents question law,of venue nofor of if theremotionThe of adenial

showing denied as athe motion could be matter of discretion.is evidence

by juryTrial and plaintiff.verdict for thenegligence.Case, for
accepted ofprovisionsthe the employers’had lia-The defendant

at plaintiffwas tried common law. Thecasebility and the wasact
lineman,as aservant, employed and was injured bythe defendant’s

pole, upon which hedecayed working.wasa The de-falling ofthe
by the employee,been discovered defendant’s Green,havefect should

before.pole some months Thethe evidence asinspected towho
it the defendant’s inspectwas custom tothat onceinspection was

“— got to it.”theyif around Thespring foremanin the tookyeara
shoveling probingto do the andcrew the poles,man from thea

reported.a of resultmade record the Ithimself was nothe thewhile
for the men who were aboutpractice polesto climbduty theor to

—right as thisthey looked all one did.if Theinspect them defend-
and for a directeda nonsuit verdict werefor denied,ant’s motions

'exception.subject to
writ out the havingin the sets defendant as aprecept usualThe

Bow, plaintiff as ain and thebusiness resident ofplace of Concord.
partiesat trial that bothin evidence the wereappearedIt residents

county; and it was admitted thatHillsborough the defendant hadof
inof business Merrimackplace county.a Thereuponandproperty

that the case bemoved transferred to Hillsboroughdefendantthe
denied, tosubject exception.motion wascounty. The

term, 1919,from the October of superiortheTransferred court
Branch, J.by

(Mr.and John M. StarkUpton Upton orally),Robert forW. the
plaintiff.

(Mr. orally),Howe& forWarren, Howe Wilson the defendant.
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Peaslee, J. There was evidence from which it could be found
pole badly decayed bythe fell inspectedthat which was when Green

spring accident,in the before the and that if had not beenGreen
negligent reportedhe would it to thehave discovered the fact and
foreman. If this had been done it is reasonable to conclude that

bycare themore have been used the foreman at the time ofwould
accident, injuryand the would have been avoided.

positionThe had turnedinspectiondefendant’s is that the been
generally,over to the linemen so that the case comes the rulewithin

Railroad,in failslaid down Sanborn v. 76 N. H. 523. The evidence
appears practiceto sustain this contention. It that the for thewas

a ininspection, usually spring,foreman to select man and make an the
in kept purpose.and record the result a book for that It was not

practicerule the worldng upon poles inspectthe or for linemen the to
if they right,” respectthem “looked all as one did. In this thethis

essentiallyfacts differ from in thethose the case. ThereSanborn
supposedworkman was to ascertain the condition of the instrumen-

with, necessaryhe to deal and maketalities was to do what was to
safety polesafe. Here he was to the of the unless itsthem assume

indicated aappearance is, pole line,,different condition. That this
inspected spring, place preparedeach awas for the linemen to work

and the inupon, jurycase was for the under the rule as stated Haak-
Company, H.ensen v. 76 N. 443.

polesThe defendant’s claim that the linemen to reset thewere
required” knowledge“as occasion omits the essential fact that their

reportof occasion for such action was to be obtained from the of the
inspection. duty, part ordinaryannual It was not their a of theiras

upon line, decayedthe polework to ascertain whether a had below
the surface of the earth.

inspection,fact that the amade, by.The when was carried on line-
acting inspectorman does not alter the situation. he wasWhen as

performing part everyday special dutya of his atask,not but to which
might assigned Twombly Company,he be from time to time. v. 98

It anMe. 353. was not incident of the routine work of the linemen.
Ingebregsten,Deutscher v. L.Nord &c. Co. 57 N. J. 402.

exception changeThe defendant’s to the denial of its motion for a
presents question amplenoof venue substantial of law. There was
uponevidence which the motion could be denied as a matter of dis-

Association,cretion. v. N. H. claim that77 405. The theWhitcher
a ruling findingdenial was the result of of than of alaw rather oí

negatived byis presiding justicefact the of the to amendrefusal the



Company.Square 497v.etc. StationParkN. IL]

not-argumentThe thateffect.adding a statement to thatbycase
presiding jus-that therecord showswithstanding this refusal the

entitled to serious considera-says not,he did is nottice acted as he
andwholly upon inferencerestsdefendant’s contentiontion. The

of theinterpretationcontrary to the reasonableand issurmise,
record.

Exceptions overruled.

concurred.Walker, J., was absent: the others

Hillsborough,
3,Nov. 1920.

Square v. AmericanPark Automobile Station
Company.Locomotive

parties proceedcontract, in the mannerIf, a the sameafter the termination of
theyany express presumption under-contract, is a thatnew therewithout

governed expired contract;by the buttheir the terms ofstand relations are
maypresumption bethis is one of fact and not of law and rebutted.

stipula-damages the breach of aLaw,Action at to forrecover
by afoundalleged part impliedtion to be of an contract. Facts

term, superiortheJanuary 1920,referee. Transferred from ofthe
toby J., ruling, upon plaintiff’s motionAllen,court without a the

report.judgmentrecommit and the defendant’s motion for on the
plain-byThe material are follows: Thefacts found the referee as

tiff, engageda in sale ofcorporation, formerlyMaine the retailwas
corporation,in defendant,automobiles Boston. The a YorkNew

engaged partiesinwas their manufacture. In 1908 the did business
agreeda byunder written contract the terms of which the defendant

plaintiff buytotheyto sell the such of their automobiles as desired
per agreed duringat the con-price20 cent less than the list and that

righttinuance of the plaintiffcontract the should have the exclusive
territory.of sale of the in certain Thisdefendant’s automobiles

expired by 31, 1908,contract its and was not renewedterms October
writing plaintiffin until January, January 30, 1912, the1910.

brought against stipulation ofsuit the defendant for breach of the
1908, rightthe contract of salegivingwritten of them the exclusive

byof the defendant’s the certain taxicabsautomobiles, sale of
plaintiff’s territory.within the In it found as alitigationthis was
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