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the grantee. But upon applying the deed to the land, the grantee
gets all the grantor conveyed to him. The definite description in
the deed is not to be limited by a statement that the grantee is to have
an acre, in the absence of competent evidence establishing that it was
intended he should have no more.
Case discharged.
All concurred.

Hillsborough, g
Deec. 7, 1920.

Mryra Brownw, Ez’z, v. R. WiLLiaMm WEEKS.

Under P.8, ¢. 191, ss. 810, case lies by an executrix against a physician for
the increased pain and suffering caused the testale by negligent treatment
of an injury, though the injury itself would necessarily prove fatal.

Casg, against the defendant as a physician and surgeon for negli-
gent treatment of the plaintiff’s testate, as a result of which he suf-
fered and died. Trial by jury and verdict for the defendant.

Transferred by Kivel, C. J., from the January term, 1920, of the
superior court.

There was evidence that the treatment was begun June 13, 1914,
following an accident which lacerated thé testate’s finger. He died
on the twenty-third of the same month. The evidence as to the
defendant’s treatment and as to the cause of death was con-
flicting, the defendant claiming that it was due to a type of
blood-poisoning contracted at the time of the accident and that
from that cause death was inovitable, and the plaintiff claiming the
death and the suffering of the testate was due 1o the negligent treat-
ment of the defendant. The court charged the jury that in order for
the plaintiff to recover they must be satisfied that death resulted
from the negligent treatment of the defendant. To this the plain-
tiff excepted, and requested the court to instruct the jury that if
the defendant was negligent in his treatment of the deceased, even
though death was bound to result, the plaintiff might recover for
the added pain and suffering due to that negligence. The court re-
fused to so charge, and the plaintiff excepted.

Warren, Howe & Wilson, for the plaintiff.
Temothy F. O’Connor and Myer Saidel, for the defendant.
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Warksr, J. The action was brought to recover damages for
the death of the testate and for the pain and suffering caused by
the negligence of the defendant, which, it was alleged, resulted in the
testate’s death but which the jury found did not have that effect.
If the suit had been originally brought to recover for the pain and
suffering alone, it could not be doubted that the cause of action would
survive under ss. 8-10, ¢. 191, P. 8. Piper v. Razlroad, 75 N. H. 435,
440-444. But the fact that recovery was also sought for the death
under s. 12 does not preclude a recovery under other sections for the
pain and suffering caused by the defendant’s negligence when death
did not result therefrom. Stewart v. Lee, 70 N. H. 181, 183. The
two causes of action are separable, and the ruling of the court was
eIroneous. ' '

Exceptions sustained: verdict set aside: new irial on the issue of lia-
bility for pain and suffering.

All concurred.

Hillsborough,
Deec. 7, 1920. %

7ZEPHERIN GossSELIN 2. WILLARD H. GRIFFIN.

The conclusion of the trial court that it does not clearly appear that injustice
would result from the exclusion of the testimony of the surviving party may,
if excepted to, be revised by the supreme court under P. 8., c. 224, s. 17.

In case by a servant against his master’s estate for injuries received from a de-~
fective machine, the servant’s testimony as to his own acts at and just before
his injury is admissible, if the decedent was not then present; but where it
does not appear that the decedent was ignorant of the condition of the ma-
chine, the plaintiff’s testimony on that subject is inadmissible.

Casn, for negligence, brought under the provisions of the'em-
ployers’ liability act. At the close of the plaintiff’s evidence a non-~
suit was ordered subject to exception. The defendant died after the
accident and before the trial.

The plaintiff was injured while operating a dieing-out machine in
the defendant’s shoe shop. The plaintiff called a witness who testi-
fied that he was working near the plaintiff, heard his outery when
injured, and that the defendant was not anywhere near them. The
plaintiff was then called as a witness in his own behalf. The de~




