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SwazeyNewton & a.vs.

A agreementof a sale of befor the land, de-specific performance parol may
when,creed in the agreement is unless the insistsequity, admitted, party upon

the benefit of the statute of frauds.

And a of such contract itpart will take out of the Ifperformance statute. the
thewith assent of the entersvendee, into the land and makes im-vendor,

it will constitute suchprovements, performance.part

A bill for be againstspecific maintained ofperformance the heirs themay
vendor.

Chancery.In The bill alleged that Richard Gookin,
and saiddeceased, Swazey, were seized of a certain tract of

in inHaverhill,land fee and assimple, tenants in common,
and and sold the land tobargained the plaintiff for the sum
of in four$384, payable equal annual payments; the—that

his notesgave for theplaintiff same, and said Gookin and
toSwazey agreed execute and deliver to the plaintiff their

writing with aobligatory, condition that if the plaintiff
saidpaid notes to them as they became anddue, the taxes

on the land, they would execute and deliver to ahim good
warrantee deed of land,said demand,on saidafter payment#
were made.
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The bill then that the executed and de-alleged plaintiff
which werehis to thenotes, according agreement,livered

received said Gookin and of theby inSwazey pursuance
cause,to their certaincontract; they proceeded writing—that

to be sealed and delivereddated, signed, byobligatory, &c.
and saidaforesaid,as that exe-them, Swazeyconditioned

that mistake andsame, bythe butcuted and delivered acci-
same,not execute the as hisby agree-said Gookin diddent

toand and intended dodo,was bound to ought ;—ment he
the with the andday, plaintiff, knowledgesamethat on the

virtue of hisbyGookin and andSwazey,of saidconsent
inland,into the and had since remainedcontract, entered

it,and a of andand cleared fencedup great partpossession,
thereon, knowledgewith theirerected valuable buildingshad

notes to said Gookin andhisand heconsent; paid—that
the of saidlife-timedue, duringas becameSwazey, they

all the money remainingtoGookin, and is paynow ready
land,deed of thewarranteeaif he can receivedue, good

taxes ;all thehasand that he paidcontract,to theaccording
the timeintestate,died beforesaid Gookin afterwards—that

deed hadtheor demandingin fullsaidof making payments
wereremained unpaidwhichnotesarrived, and that said

ofcustodynow in thewereestate, andhisincluded among
heirswere hisdefendantsthe otherthatadministratrixhis

in land de-share saidhisto whomtheandlaw, personsat
the plaintiff;remainsit nowand in whomscended, —that

Gookin appliedof saiddeathsince thetimesat varioushad
at law of saidheirssaid severaland theSwazey,to said

were mi-whothemofof thoseand theGookin, guardians
warranteeahim goodto makethemnors, requestedand

the amountfullinhisaforesaid, on payinglandof thedeed
andhadthey neglectedaforesaid,on notesdue his —which

to do.refused
shoulddefendantsthea decree thatthenThe bill prayed
of thepaymenton theland to the plaintiff,theconvey

the notes.due uponbalance
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The defendants and Newtonappeared, entered into a rule for an
vs.

Swazey &answer, and that toupon neglect with thecomply rule the
bill bemight taken, andpro confesso, then toneglected file
an inanswer compliance with the rule.

Bell, for the plaintiff.

Parker, J. The statute of December 29, 1832, confers
this court aupon general to decree a“power specific per-

formance of all contracts.”executory The clause was in-
into thecorporated ninth section, ofby way amendment,

the ofduring the billpendency in the House of Represent-
andatives, was, somethrough mistake, inserted within a

clause to the modesrelating by which the chancery powers
were to be into effect,carried so that its connexion with what

and follows it, is notimmediately precedes very apparent,
but the of ispower distinct.grant sufficiently

The rests his case thisplaintiff clause ofupon the statute p
and it is it that heonly through can acompel conveyance
of the lands mentioned in bill,the the statute of July 2,
1822, of inempowering certainjudges probate cases to
license executors and administrators to execute a conveyance
of real estate which the deceased had contracted to convey,
not to a case like theextending present.

The defendants, by their to inneglect put an inanswer,
•with the allrule, admit thecompliance allegations in the

bill: and it understood objectionsis have nothey to a decree
ifsiich as is the heirs of said Gookinprayed, may lawfully

joinbe to with defendant,directed the Swazey, in the exe-
cution of the conveyance.

It is admitted, then, that Gookin and Swazey, being
ofseized the land as tenants in common, and soldbargained

the same to the plaintiff, and to execute aagreed writing
thatobligatory, certain conditionsupon would deliverthey

him a warrantee deed drawn,—that the bond was and was;
executed by butSwazey, mistake and accident was neverby
executed by Gookin.



been defendants,Had this executed theobligation by both
• objectionthere could not have of theanybeen on account

the to beform of instrument. An agreement convey may
it is secured a andenforced, notwithstanding by penalty,

the condition of abe contained in bond. 2may Atkyns
vs. 1Sugden Vendors,371, 163;Howard vs. Hopkyns;

note 2 Sen.2; 528, Chil­374, VeseyMaddock's linerCh.
191,1 P. Hobson vs. Trevor.; Wms. Courtsvs. Chilliner­

the substance,not to the form but and thelookequityof
an tosubstantially, agreement convey,forth, uponsetsbill:

notes, and that an wasobligationof certainpaymentthe
a for thesecuringcondition performancecontainingdrawn

executedand by Swazey.of agreement,that
lived, no bill couldGookin have been maintainedBut had

of itbond,the because was not ex-accountonhimagainst
could notSwazey: andas the entireperformMmbyecuted

to land,title but of thestated, having partthereagreement
in a decreeenteringno himagainstbe proprietywouldthere

alone.
the stipulationcontainedhowever, merely uponbond,The

bill thatThe stateshad before agreed.the partieswhich
andthe land to the thatplaintiff,and soldSwazeyGookin

awas intended beand the bond to secu-;his notesgavehe
of theto the notes.paymenta himconveyance uponforrity

sale bethis canis, by parolthen whetherquestionThe:
theis from reliefthe barredenforced, plaintiffwhetheror
allstatute, leases,of thattheprovisionstheseeks, byhe

and createdfreehold, <fcc., byof made parol,interestsestates,
of leasesforce and effectshall have thewriting,innotand

lawnot, equity,shall either in or be deemedandonly,willat
and noforce that action shallgreater ;to have anyor taken

lands,thecontract sale of tene-any foruponbe maintained
hereditaments, interest in orany concerningor orments

shall beactionunless the which suchthem, uponagreement
andwriting,be inthereof,orbrought, some memorandum
bytherewith, or signedthe to besigned by parties charged

writing.some other person thereunto, lawfully byauthorized



TERM,JULY 1835.

There are two which a for adecreegrounds upon specific
be made in thisperformance may case, notwithstanding

these of theprovisions statute.
statuteThe was intended to andguard against fraud per­

and the of ofjury, this characterproof agreements, evi­by
dence liable to orvery mistake misapprehension. If, there­

there is nofore, about thedispute the caseagreement, is not
ofwithin the reason the statute and it; is settled that when

is forth inthe set theagreement distinctly bill, and confessed
aanswer,the court of will aby equity decree specific per­

formance, the was notnotwithstanding agreement reduced
to unless the insists thewriting, party upon benefit of the

1 1statute. Madd. 383;Ch. Ves. Sen. 220, Attorney
; 37,vs. 6 ;General Ves. Cooth vs. 4Day­ Jackson­ Ves.

Edwards; 471,Moore vs. 12 Ves.23, vs.Bragden Brad­
15 vs.; 375,bear­ Ves. Rowe Teed.

In this the is confessed,case not theagreement by answer,
but the to toby with rule inneglect putthe ancomply answer;

isand there no aboutuncertainty the terms of the agree-
ment. are in the andThey bill, were in fact re-alleged
duced to at the so that there has been nowriting time, ground
for any about the defendantsmisunderstanding them, —and
do not set the in bar.up statute

Again is not but thereagreement admitted,only—the
has been a ofpart performance the which is heldcontract,
in not to overrule theequity but to take the casestatute,

;out of 1it. Madd. 376­ 1 160, note;Ch. Vern. ditto, 363,
Butcher vs. Butcher; 455,2 Vern.Stapely vs.Pyke&

Stradling;;Williams­ 3 381,Ves. Wills vs. ditto 38, note
Mighill;a; 18 Ves. 328, vs. 1 Swanston 181,Gregory

Jones;vs. 14 Johns.Morphett 15, vs. VanRep. Parkhurst
Cortland.

Where, however, there is an as to the termsuncertainty
of the decreed,a becannotagreement, specific performance
but 379;other relief is 1 Madd. 2sometimes granted.

Cas. 1Eq. 46, Ross;Abr. Lord and Johns. Ch.Pengall
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41, S. C.37,14 Johns.Newton vs.146,R. Phillips Thompson;
Swazey &a. in error.

~ of theof purchasepartaonly paymentHere has been not
and haslet into possession,has beenbut the¡money, plaintiff

isthis itandimprovements;valuablemaketoproceeded
within thea rule.performancepartconstituteswell settled

of of thepartthe mere payment1 Whether380.Madd.
not sosufficient, seemsbeenhavewouldmoneypurchase

settled.clearly
abeit wouldcircumstances, greatUnder the existing
contracthave thenotif he couldthe plaintiffhardship upon
inthis,to pointthe obstacleonlyand;specifically performed

of Gookin.the deceasearisen fromhasfact, probably'of
aofin law maintainanceobjection to thethis forms noBut

a case wherein such perform­for specific performance,bill
the Theenforced had lived.partybeenhaveance might

to the contract does not impaireither of the partiesofdeath
effectual for theagreementis anWhere thereits obligation.

of the ven­entitled, the heirthenan oneestate, bysale of
and the representativeit, personalis todor bound perform

1 ;Madd. 368­ 2the vendee. Ch.itenforcemay against
1,3Pembroke; Atkyns215, Baden vs. CountessVern. of

Lacon vs. Mertins.
en-that the istherefore, complainantWe are of opinion,

bill.thesought byto the relieftitled


