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Smith, Apt. vs. Bean.

Where guardian,a in aprosecuting claim in behalf of his goodacts inward,
justand awith belief that a claimfaith, advice, isupon competent heexists,

entitled to have the reasonable which he have allowedexpenses may incurred,
on the settlement of his if he act in badaccount; faith,but or without

groundreasonable justof belief that there ais which beclaim, may recovered,
his claim will be disallowed.

Appeal from the of ofdecree the court probate, allowing
the account of the as of theappellee appellant.guardian

Thomas 1819,who had theBurleigh, been, yearsduring
1820, and of and three other1821, theguardian appellant
minor Holderness, deceased,children of John lateSmith, of
rendered in which heaccounts of his chargedguardianship,

thosehis wards during years,certain sums for their support
a farm be-ofand credited them with the use and income

wereto accountsthe estate the Theselonging same sums.
toobjection, subsequentin the court withoutpassed probate

exe-hisBurleigh,died, Benjaminwhich said Thomas and
accounta further1823,on the of May, presented20thcutor,

wards,of saideachoverof said Thomasthe ofguardianship
of clothing,articleswith diversthemin he chargedwhich

allowedwas alsowhich account&c., those years,during
in the court.probateand settled

withchildrenand said minorSmith,widow of saiclThe
and theythat period,said farm duringin facther, occupied

farther thansaid Thomasbyor suppliednotwere supported
Benjamin,saidbythe account settledinthe articles charged

orfarm, anyof theincomeuse ordid he receive anynor
for support,in accountsaidthe chargesbut;thereforrent

form,ofmattersmade aswereincome,forand creditsthe
of therentsfor theaccountingofpurposefor theadvice,by

accountablewasguardianthat theafarm, supposition(under
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for such and then the amount bydischarging chargesrents,)
for of wards,the the which was fact derived frominsupport

instead ofthe farm rent.
thethe of account said Ben-After settlement rendered by

awas Mr.jamin suggested by profess-itBurleigh, Shepard,
the children,a for that there was anas friend errorto acting

that said Thomas been aaccounts, in had allowedin the
for of his wards those years,sum in the support duringgross

executor hisin the account rendered hisbyand afterwards
an additional for divers articlesbeen allowed sumestate had
of the;for the said wards in those yearssupportfurnished

of which hefarm,he had accounted for rent thefact that
forofreceived, by way his chargeshad never balancing

or Bean,was overlooked misunderstood and the;support,
to awas take letter ofrequested guardianshipappellee,

the offor the mistake cor-children,over purpose havingthe
said Benjaminand of back fromrected, recovering Burleigh

as he to havesums was thus re-supposed unlawfullysuch
ofin the settlement said accounts. Theceived appellee

and B.consented, was duly appointed guardian. Burleigh
to and endeavored tohim the thepapers, explainexhibited
but the consulted counsel who advised himaccounts, appellee

a allowedwas claim : and the time lawthat there good by
of the courtfor from the decree probatean appeal allowing

of said as saidThomas, bythe account presented Benjamin,
a was tothen this courtpetition presentedhaving elapsed,

aftertherefrom, and,to an notice toenter appealfor leave
a in court,thisadverse eitherparty, upon hearing bythe

of the or made torepresentationsparties uponagreement
an was andleave to enter granted,court reasonsappealthe

reasonsfiled. Those insufficient were after-beingof appeal
and the committed to anamended, case whoauditor,wards

athat was of in the handsthere balance 00reported $>689
ofBenjamin investigationanuponof said butBurleigh;

bethe accounts the the facts were found to as aboveby court,
stated, and that in the hands of saidnothing remained
Burleigh.
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theThe of theduringappellee, pendency proceedings,
the courtin his account ofprobatepresented guardianship,

in which he the costs of these tocharged upproceedings
wasthat which allowed the oftime, by judge probate.

a finalhe made settlement of hisSubsequently guardianship,
and thewas allowed residue of his ofon accountcharges
said which decree oflitigation, from allowance this appeal

taken.is

P. for theN. AnRogers, appellant. agent constituted
the andlaw, withoutby voluntary competent appointment

of the should be holden to exerciseprincipal, common pru-
if more. Adence, assumes anothing guardian trust of

and on the that the wardgreat importance power, ground
no that thehas and is for it.prudence, guardian preeminent

Prudence is the characteristic thedistinguishing of trust.
Want of it is bad faith.legal

The facts the doauditor not show the exercisereported by
of the thereprudence by Thatappellee. Shepard thought
was ofin the hands of is noproperty importance.Burleigh
It does not or hadso,show that the reasonthoughtappellee
to think was tountil it thatso, .competentappears Shepard

advised is immaterial,advise in such matters. That counsel
aunless it advised disclosure ofuponbe shown that they

notthe facts of does Inappear. truth,the whichcase, they
mode inadvised the which a shouldonly respecting remedy
be abe there must for topetition leavesought appeal.—that

No counsel could have advised to thehonestly prosecution
claim,of the on the facts as known to the himself.appellee

It does not what evidence wasappear offered before the
toauditor whom that was committed,matter or that any

wasfact to what nowproved contrary factappears any—
that lead the to commence themight appellee prudently

If the of that auditor was inproceeding. finding right, any
it must be admitted that was reasonabledegree, groundthere
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the re-atease,the the auditor in thatfor butexperiment;
ledthe whichquest of the of made paperscounsel Burleigh,

and thehisto a ofresult, part report,him his magnificent
andreportof thecourt, them, rejectedthe inspectionupon
wasThe leave to appealfor Burleigh.gave judgment

B. after thewho,of Burleigh,on thegranted agreement
examined.themmade, to havehad been preferredallegations

the face ofuponThere was some impropriety,apparent
for the of theaccounts, in Burleigh’s charging supportthe

for sup-afterwards chargingin certain andyears,children
same but the casetheduring years;furnished themplies

andto the ex-the were exhibited appellee,finds that papers
of told thatto him B. He was courseBurleigh.byplained

were matter of formerely form,for the supportthe charges
of ofthe credits the income théof balancingthe purpose

nominal. After thisfarm, merely explana-which were also
matter,for and thetion was no excuse thepursuingthere

notand if inappellee proceeded rashly imprudently, positive
bad faith.

Bliss,and forBell, the appellee.

of theJ. It decisionParser, from finalappears, the
ofcourt, that the claim asmade guardiantheby appellee,

was not wellthe and examinationappellant, jfounded upon
the facts in the case it well thatmay anyof excite surprise

should have arisen. Hadcontroversy pro-the appellant
motion,his own com-ceeded in the matter or withoutupon

well be left to restadvice, mightthe responsibilitypetent
he hadsufficient seeninvestigationhim. If withoutupon

notclaim,fit to unfounded he could have com-anprosecute
and there is;left to the expensehad he beenplained pay

unfounded, andwasto show thatenough utterlythe claim
to mightlead to a thorough investigationthe belief that
have no otherWere thereconvinced that fact.one ofany

disallowingnowe hesitation incircumstances, should have
any claim for the thus incurred.expenses
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The appelleeto be considered.are other mattersthereBut
took the guardianship,before hein firstled, place,was the

wasand he soliciteddone,had beeninjusticeto a thatbelief
of theto the error cor-havingfor purposebecome guardian

law ;consult two counsellors atrected. first was tostepHis
allwhich he disclosed to them theand for aught appears,

issubject.he had the There tonothinginformation upon
their andduty, advised tothey disregardedthat theshow

to tothem beof a claim unfounded.appearingprosecution
much timeso that anadvice, having elapsedtheirUpon

noof could be claimed, heright longeras a matterappeal
tostatute,of thein this courtpetitionpursuanceproceeded,

What was laid before theto enter an courtappeal.leavefor
now Thedoes not appear.that adverseapplicationupon

anotice, and was thein, hearing regularuponcameparty
thatIt is there was asuggested, butof proceeding.course

the onand that after evidence the ofhearing, partpartial
had been andput in,as discus-someguardian,this appellee,

the defendant in thatBenjaminsion had, Burleigh, proceed-
be forthat leave to should theappeal granted,assenteding,

and thatof an the matterinvestigation;havingpurpose
examined bywithout theway being fullywent off in this

ofthe the au-byThese facts do not appear reportcourt.
thatin The case finds leave to enter anditor this case. ap-

ifwas the court. But it had been asbygranted sug-peal
thefarther,it that matter was then com-appearsgested,

theauditor,to an selected orbymitted parties appointed by
held office of ofcourt, and who their the probatethe judge

00 unaccounted for in thefor the who foundcounty, $689
of This result isBurleigh. sufficiently astonishinghands

and the was reached;the case before us how conclusionupon
circum-all theseis not but underverycertainly apparent;

orfaith,in badthis actedstances, can we thatsay guardian
so of shouldlitigationthat the thisimprudently expenses
fall ?himupon

ifHe the successful.by litigation,nothingwas to gain
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In case,such the would accrued to hisadvantage have
and itwards; justification,this is of itself anotalthough

be the find;must considered with other facts and when we
that the washis trust because heguardian accepted mainly

and ofinjustice done,told that had been for the purpose
he laid theit corrected facts as com-having ; probably—that

to him before whofairly oughtcounsel to havemunicated
to him and who didbeen able advise advise himcorrectly,

aauditor,to an before; hearing him,proceed upon—that
in favor of the wards ;found a when welarge balance —and

to that thisadd this the fact was hadlitigation by permis-
of due thatcourt,this foruponsion application purpose,

was inif thiseven some measurepermission granted upon
weof the cannotthe assent parties, surely thischarge upon

a want ofbad nor suchfaith, reasonableguardian ground
in the of the as tojusticefor belief claim make liablehim

out of his ownto the expenses pocket.pay
been,the claim havemay mayHowever unfounded and

does to haveto notbe, appearnow seem that knowledge
the andat he hadtime;been theby guardianpossessed

if he stated the factsothers, fairlysome to rely uponright
theThe that appealhis circumstanceknowledge.within

if it had beenjudicial tribunal,ivas thebygranted proper
been conclusive uponmust alone haveinvestigation,anupon

not thebe assumed that prosecutionfor it couldsubject;the
theunreasonable, by authoritywas when donethe claimof

wasbad faith apparent.unless actualcourt,aof competent
foronea most unfortunatehas beenlitigationThat this

hadminors,they, beingthatis true —andwards, verythe
alsoon,it appears;carryingoradvisingno active inagency

thewhich must governbut this the principlecannot change
theall the misfortune upontocase, or authorize us charge

their benefit.foras believedguardian, who heprosecuted

Decree affirmed.


