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CollegeDart. that thehavecommitted, requiredbut proofwasdivorce

Clough, atstate the time the causewas in thisof thedomicil parties
an essentialaccrued,to asis haveallegedfor the divorce

476,5 N. H.the Rep.to sustain application.prerequisite
; 6158,Mass. vs.White; Hopkins3 Hopkins­vs.White

14Carter; Mass.vs. Hano­263, Rep. 227,CarterMass.
vs.; 121,15 Johns. Borden Fitch. SimilarTurner­vs.ver

held in Scotland and France.to have beenseemopinions
182.173, 177,Laws,Story’s Conflict of
difference had it beencould have made anyWhether it

wife no of the fact until afterthat the had knowledgeshown
we notinto this have considered.-state,husband removedthe

a after while domi-husband, committing adulteryShould
thatstate,in where furnished sufficient cause ofciled one

with his wife into another aremove wheredivorce, state,
the fact itlaw before was known toexisted, her,similar

a case of if she was bywould certainly present hardship
herself of the fact inavailingfromremoval precludedsuch

towould be entitled apply,but in which sheeither state ;
of and one whicha someeither, question difficulty,in isif

time.at the presentneed not discusswe

Collegeof DartmouthTrusteesThe
Clough.N.vs.

lessee, pleathe aassignee of of niltheagainstlessorbyfor rent thedebtIn
declaration.puts in issue the wholedebet

the lessee in thethfe interest ofwholeof a one who takesassignee term isAn
land.land, of thepartor in some

under-term, only anonly of ispartfor a thethe lessee under-letsHe to whom
tenant, not an of the term.assigneeand

of action.anyinoriginal formto the lessornot liable for rentunder-tenant isAn

May,ofon the 27ththatalleged,Debt. The first count
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collegeDan.1808, the an indenture madeplaintiffs, between themby
ciough,Clifford, demised,and John Clifford and Timothy granted,

—"~and theirfarm, executors,and to let to John Timothy,said
a of land in Warren,and certain tractadministrators assigns,
the of nineto have and to hold term hundred andduring

from the 1st of that the1809ninety-nine years, January, ;
andJohn said covenanted withTimothy by indenture,said

and theirthe that should andplaintiffs they assigns yield
the ofto the on 1st January, 1809,thereforpay plaintiffs

and on the of afterwards,first day January annually during
said wheat,of merchantableterm, bushelstwenty-four good
to be saidthat virtue of the; bydelivered at said College

the de-indenture the said and entered intoJohn Timothy
;of said term thereinmised and becamepremises, possessed

of said termthat the residue1825,on the of January,1st
de-and in saidand Timothyall the interest of Johnsaid

whodefendant,tomised thecamepremises, by assignment
said termof theentered and becamethereupon possessed

dur-anddefendant,therein ; that after the to theassignment
was so pos-hethe whileing continuance of said andterm,

a1834,sessed January,of ofsame, wit.,the to on the 1st
wit.,toaforesaid,rentlarge wheat,of of thequantity

duringof $108, accruing.valueof theseventy-two bushels,
of the saidthe for three yearsof the defendantpossession

andaforesaid,last becameterm, on the andending yearday
and still is in arreardue thewas and topayable plaintiffs,

and to thean action hath accruedunpaid, whereby plaintiffs
to have and said wheat.recover

Cliffords,the anThe count a demise tosecond alleged
him, asbyto the and andefendant, occupationassignment

wasin the in the rent stated tofirst hut this countcount;
of wheat.be instead of bushels$24, twenty-four

nilPlea, debet.
1835.term,The at Maycause was tried

to thefrom themselvesno leaseThe plaintiffs produced
yearthedefendant, theCliffords, prior tobut they proved that
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in declarationcollege. thea the land described1832, occupied ofpart
ciougii. he1831in 1830 andand that theof the yearsplaintiffs;

the same.as rent forto the sum of $6,the plaintiffspaid
theseindefendant in 1831 wastaken theThe receipt by

words:
“ of Nathaniel Clough, byReceived21,1831.February

‘ duerentstowardsKnowlton, dollars,of sixhand Dr.the
‘ J. T. Clifford’sonof Dartmouth &Collegethe trustees
‘lease of land in Warren.”

1sttheonthe it thatOn of the defendantpart appeared,
inden-an1809, Clifford,of andMarch, byJohn Timothy

acres, partof that to defendant fiftyture demised thedate,
theforof the demised to thepremises by plaintiffs,them

of 1810,term nine hundred the 1st ofyears from January,
on the to wit.: That the defendant shouldfollowing terms,

and to on the ofyield duringthem 1stpay January annually
the de-term-,six bushels of to bewheat,merchantablegood
livered at John and in casehouse,Clifford’s in Wentworth ;

Butof failure, the to the said Cliffords.premises revert to
didlease of nordeeds,this was not inrecorded the registry

ofit that the had notice its existence.appear anyplaintiffs
never theland, yearThe defendant the afteroccupied

1831.
verdict was thetaken, consent, defendant, subjectA forby

to of the court uponthe the case.opinion foregoing

in thisWe a new trialfor the claimPerley, plaintiffs.
the following grounds.uponcase

I, thedeed,a of debet to debt on a demise byOn nilplea
not be The admits the deed asdeed need shown. plea

1case; 478;5 PI.74,Cokepleaded. Wymark’s Chitty’s
Ev. L. 1500,2 vs.464;Starkie’s WarrenRaymond2

Consett; 590, Warner vs. Theobald.Cowper
The the haveII. defendant toplaintiffs, having proved

the land and to to wasbeen have rent thisupon them,paid
of an con-proof which defendant notthe couldassignment,
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Dart, college,that time ofbytradict at the hisshowing occupation and

cioogh.of rent he heldpayment, as under-tenant of the original
-Thelessees. circumstance that the defendant was theupon

was facieland, evidence thatprima he was andassignee ;
his of torent the apayment plaintiffs was distinct admission

tenant,that he was their and an in 1estoppel Saun-pais.
4287,ders note B.16; 281, ;C. vs.Skyring Greenwood&

4 B. 715,and Show vs.C. Picton.if
one rent to another,Where who claimspays to be his

landlord, he cannot afterwards hisdeny andtenancy refuse
theto rent.pay This is the rule. Itgeneral is conceded

that there are to theexceptions general rule. 2 Bingham
10, Fenner vs. 202,6 Taunton vs.Duplock; Rogers
Pitcher; 1 B. P. 326, Bartholomew;Williams vs. 2&

1230,Starkie's N. P. vs. Watson;Doe Bingham 360,C.
3Neave vs. ; 474,Moss Bingham ;vs. 2Gregory Doidge

Sand. PI. Evidence 891.if
But this case does not come within to theany exception

rule.general
The deedIII. from the Cliffords to the defendant, not

been and washaving acknowledged recorded, not admissible
in the 1 5evidence N. H.plaintiffs. ;Laws 533against
Mass. R. 438, Sumner; 234,vs. 3 N. II. R.Dudley
French vs. French.

The has at all timeslegislature been anxious to guard
frauds in the clandestine ofagainst realconveyance property,

and to afford effectual tomeans all who are interested to
indiscover thewhom title is.

showWe theby actsdefendant’s and admissions that he
aswas the land theupon tenant of the And heplaintiffs.

offersnow this secret toconveyance thatprove he held the
land in another manner, which will ourdefeat claim issuing
out of the land.

We this is not lawsay by admissible.

forBell, the defendant. The leaseplaintiffs produced no
VOL. VIII.
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lease statedthenil admittedtrial, that debetholdingon the
the lawis,first whetherquestionThein the declaration.

?sobe
be-a distinctiona there is materialdebt on specialtyIn

todeed is inducementwhich the onlyinthose casestween
it,foundation of and thoseof fact thematteraction andthe

and the fact merefoundationdeed itself is thewhich thein
due onfor rentas in debtcase,the formerinducement. In

sett-has declaredthelease, plaintiffof thoughan indenture
subsequentof theindenture, as the factyettheouting

isand thedemanded,the to the sumrightoccupation gives
inducement,is mereaction,of and the leasefoundation the
PI.nil 1 477.maydefendant debet.plead Chiity’sthe

case, the is it does not admitthen,In this butplea right;
it in theOn the issuecontrary, puts plain-indenture.the

pleaand thecase, Chitty sayswhole admits nothing.tiffs’
in the on of thethese cases puts plaintiff proofof nil debet

the declaration. 1of in PI.whole the allegations Ckitty’s
477.

the need not haveplaintiffIt too late to that setsayis
has itdeclaration. He set out and mustthe lease in hisout

it.prove
defendant,that the toprior 1832,The plaintiffs proved

of the described in theirpremisesa lease topartoccupied
in 1830 and 1831 heCliffords, and that eachpaid yearthe

on thatthe rent due lease.towards$6
March, 1809,that in the Clif-The defendant then proved

to a of the land aindenture demised him forby partfords
But was neverof their term. this indenture acknow-part

or recorded.ledged
If Cliffords and the defendantthe indenture between the

evidence,was as cannot recover.plaintiffsadmissible these
The alessor cannot sue an onoriginal under-tenant covenant
for rent contained in lease. ;the 283original Woodfall

183.Douglas
The action will not thelie, unless defendant thebe
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of the whole term. When he is in under a leaseassignee
for a of the he is not an but anterm, assigneepart under-
tenant.

But it is the indenture between thesaid, Cliffords and the
wasdefendant not admissible as evidence, because it was

on record. There nois, however,not foundation for this.
as ain,indenture was not ofput title,That claim but to

which the plaintiffsthe had Itqualify possession proved.
to rebut thein of anmerely presumptionwas assign-put

to him of the whole term which the Cliffords hadment in
land,the from the circumstances that hearising was in pos-

session and rent on lease tothe the Cliffords.paying It
bewould if the could bevery plaintiffs tostrange permitted

of anraise a isassignment as much re-presumption (which
andto andquired acknowledged recorded,be in writing, as

at andall,the without showing any writing from thelease)
of and the defendantmere fact could not beoccupation, yet

rebut that thepresumptión bytopermitted showing authority
there,which was when that was inauthorityheby writing

and seal.under
toBut the are not entitled in anyrecover viewplaintiffs

of the on the merits.case,
to the it bedefendant,There is no unlesspretence charge

on the of And it hasthat heoccupation. appearsground
was dueto all that as rent for the landthepaid plaintiffs

the time of hisduringoccupied occupation.which he

theJ., delivered ofRichaRdson, C. the court.opinion
considered this andattentively case,We have are of opin-

onbe the verdict.there must judgmentthation
isthe that the incase stated in declaration plaintiffs,The

the Cliffords of certain landa lease tomade1808,yearthe
years, reservingand ninety-ninefor nine hundredin Warren

all the inte-in the 1825rent,a and that yearcertain yearly
to the defendantcameof in therest the Cliffords premises

of theto recoverthe claimandby plaintiff'sassignment;
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Dart; in the leaseCollege all the rentdefendant, assignee,as such reserved

Clough. and1, 1831, JanuaryJanuaryduewhich became between
183­4.1,

theatof theIt the counselby plaintiffs,was supposed
an leaseof was of thethe nil debet admissiontrial, pleathat
andCliffords;to no evidence on thatthethe plaintiffsfrom

nor havecited,has beenBut no casewas produced.point
tocase, that the countenanceslightestwe found any gives

was in an admission ofthat the lawthe supposition, plea
nilOn the it is well settled that debetcontrary,that lease.

wherewhole in casesissue the declaration. Eveninputs
in­is if it be and the plaintiff,it not a proper plea, pleaded,

have totakes issue he willdemurring, upon it,stead of
Pl.in his declaration. 1every allegation Chitty'sprove

Ev. note and The140, plain­Starkie's 463.;478­ 2 (u)
in in a tofailed this essential betiffs, then, respect point

ato them toin order entitle verdict.proved,
But there are other in the case of these plaintiffs.defects

covenant for there must beIn order to maintain debt or rent
of of between theeither contract or estateprivityprivity

23,defendant. 3 case.and Coke Walker'splaintiff,
lessor the lessee both ofBetween the and there is privity

of estate, so as the lessee retainslongcontract and privity
is an ofthe And the lessee liable to actionterm. original

the he allrent,covenant for havealthough may assigned
his to some third with the of thepersoninterest assent lessor.

ofthat case the contract continues be­privityFor even in
1and the lessee. Pl. 36.tween the lessor Chitty's

term,the with the assent ofBut the lessee assign theif
debt does not lie the lessee.this, againstafterlessor, 1

1 4note 5­ D. E.106; 241, ;Pl. 98,SaundersChitty's &
Auriol Mills.vs.

thpWhen has tolessee a third his wholeassigned person
debtboth and lie onterm, covenant the theagainst assignee

;of estate. 2 12privity East 580­ Pick. vs.125, Howland
; 9 Pick. 52.Coffin­
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CollegeDart.wholeof the term,takes anhe who assignmentAnd
Clough.rent,theliable for althoughof isway mortgage,byeven .4 N. H­and taken possession.enterednever havehe may

7Law R.Minot; 72;5vs. Com.R. 251, McMurphy
Richardson.Turner vs.335,East

the rentforof the whole term is liableonlyAn assignee
Ifunder the assignment.continues in possessionwhile he

all his he is not liable forinterest,to anotheroverhe assigns
in Buller’she continuemay possession.rent, althoughthe

1 B. P.Pitcher;vs.177,159; ToveyP. CarthewN. &
Walker vs.Shum; note,vs.21, 461,DouglasTaylor

Poole;vs.Reeves; 735,and ibid. Chancellor Woodfall's
280,Landlord Tenant 281.&

of aanThere is a material difference between assignee
term, and an under-tenant.

of the termas anHe is to be consideredonly assignee
land,the or inwho takes the whole of the lessee inestate

3 234;of Wilson70;some the land. 17 Johnsonpart
“11 Debt,"East 52; Dig.,Com.280;Woodfall 276­—­

E. Levintz 231.F.; Eliz. 633­ 2411; ;Cro. James Cro.&
whole ora theWhen the lessee to thirdconveys person

a such thirdterm,of the land a of hisonlyforpart portion
term,is not an of the but an undertenant.person assignee

and276, 287, 288.Woodfall
There is no of or of between theprivity contract estate

lessor and anoriginal and the undertenant isundertenant;
not liable to the original lessor in ofany form action for

1rent. Pl. 36­Chitty's ; 183­; 288.Douglas Woodfall
In case,this it was on the of theproved part plaintiffs

that the defendant had been in aof ofpossession thepart
andland, that he had a of thepaid rent reserved onpart

the lease thefrom plaintiffs to the for twoCliffords, years.
This was facieprima evidence that he was an asassignee
to of the land.part But it was facieonly evidence.prima
And there was in thenothing case that could himpreclude
from wasshowing onlythat he an His pos-undertenant.
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Dart, college under lease ofhis was notice to all world thesession the
ciough. of tonature his interest. It was make it theenough duty

-■: -.■■■'of to into the ofenquirethe nature his title beforeplaintiffs
their action.broughtthey

theit was shown defendant aAs that was mereclearly
that thisundertenant, is certain action cannotveryit be

maintained.
on the verdict.Judgment


