JULY TERM, 1835.

The power of attorney ought to be as certain as it is

8

Parsons

necessary for the deed to be which is to be executed by McKuigh

virtue of it, and the tenant has a right to require of the de-
mandant to show a title. ,
There is no evidence that the directors conld empower the
president to convey. 'There is no evidence that they had
any such authority themselves. There is no pretence that

tne testimony of the cashier can be received to state what

the by-laws are, and the authority conferred by them. 'That
is to be ascertained by the production of the by-laws them-
selves.

There must, therefore, be

Judgment on the verdict.

Parsons vs. McKwiguT.

A party who resided out of this state commenced an action here, and obtained
a judgment, which was satisfied. The defendant, within the time limited by
the statute, brought a writ of review, upon which he prevailed, and recovered
back the amount of the former judgment with costs. During the pendency
of the action of review, the original plaintiff conveyed a tract of land to his
daughter, without consideration ; and the plaintiff in review having obtained
his execution levied it upon the land so conveyed— Held, that the plaintiff in
review was not to be regarded as a subsequent ereditor, and that the convey-
ance was fraudulent as against him.

Wrir or Extry, brought to recover a tract of land in

Stewartstown.  Upon the trial in the common- pleas, May
term, 1835, it appeared that on the first of September, 1830,
one P. Nichols brought an action against said Parsons, upon
a promissory note, and at May term, 1832, recevexed a judg-
ment for debt and costs.

Parsons sued out a writ of review, returnable November
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term, 1832, and at November term, 1833, reversed the former

MeKaight, Judgment and recovered judgment against Nichols for the

amount of -the debt and costs of the former judgment; and
his own costs. On this judgment an execution issued,
which,-on the second of September, 1834, was' extended
upon the demanded premises. '

Nichols has resided in the state of New-York for more
than ten years, and is reputed to be a man of property. He
received a conveyance of the demanded premises September
third, 1831, and on the nineteenth of December, 1832, con-
veyed the same to his daughter, Martha McKnight, the wife
of the tenant.  There was no other consideration for this
conveyance than love and affection. The only considera-
tion expressed in the deed was one hundred dollars.

On the fifteenth of February, 1833, Nichols conveyed to
one Heath another tract of land in Stewartstown, worth
about four hundred dollars ; and it did not appear that Nichols
had any other property in this state than the two tracts of
land thus conveyed to his daughter and to Heath, and he
had not been in this state since the judgment aforesaid on
the review,

On the part of the tenant it was insisted that Parsons’
right of review was not a debt that could render the con-
veyance ‘to his daughter fraudulent; but the court overruled
the objection, and being of opinion that under the circum-
stances above stated the conveyance by Nichols to his
davighter must be deemed fraudulent as against‘ Parsons, di-
rected the jury accordingly, whereupon the tenant consented
to a verdict for the demandant, subject to the opinion of this
court upon the foregoing case.

Stmith and Wilson, for the tenant, eited 5 Ves. 384, Lush
vs. Wilkinson; | Madd. Ch. 414; 11 Mass. Rep. 421,
Bennett vs, The Bedford Bank ; 9 Mass. &. 390, Parker
vs. Proctor ; Rob. on Fraud. Con. 452.

kYo..ung and Bell, for the demandant.
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Parxer, J. The demandant, having obtained a judg-
ment against P. Nichols, duly levied his execution upon the
tract of land now demanded. - Nichols was formerly the
owner of the premises, but had, prior to the levy, conveyed
the same to Martha McKnight, - The" question -is, whether

this conveyance is valid as against the demandant.  No

consideration was paid for the land, but Martha McKnight
isadaughter of Nichols; and if this was a fair advancement
to a child, for the consideration of love and affection; it
might be valid against a creditor of the grantor whose de-
mand arose wholly from transactions subsequent to-the con-
veyance.

But we are of opinion that this conveyance cannot be so
considered. Nichols had commenced a suit against the de-
mandant, and at May term, 1832, obtained judgment, which
was afterwards satisfied. The. demandant by our statute
had a right to review that action for the purpose of recover-
ing back the amount of that judgment, and also of obtain-
ing his costs upon the former trial. The judgment and
execution of Nichols were taken subject to this right, and he
received the money of the demandant subject to a liability
to pay it back, with interest, should the demandant review
and prevail. The demandant sued out a writ of review,
returnable November term, 1832, and it was entered in court
prior to the time of the conveyance by Nichols. Under
these circumstances the demandant is not to be regarded as
a subsequent creditor. Roberts on Fraud. Con. 452, 459.

The debt of the demandant not only did not wholly origi-
nate in a contract subsequent to the conveyance, but it in
fact originated fundamentally before that time—the stit upon

which it was recovered was pending before that time ;—and’

if it.cannot be said to have been technically a debt at” the
time of the conveyance, it stands, so far as this ease is con-
cerned, in:the nature and-within the reason. of one’" ‘As
against all existing debts a voluntary settlement is presumed
to be fraudulent. 3 Jokns. Ch. Rep. 500, 504, Reade vs.
Livingston.

Parsons

vE
MeRnight.
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: ;There are, besides, strong circumstances to show that this
conveyance was actually intended to defeat the demandant,

' shynuldhe recover-in that suit. . "The conveyance is made

shortly after the entry of the action of review ; and before
the ‘next term Nichols conveys another piece of land, thus
divesting himself of-all property in this state ; and he has
not been here since. . This is emphatically the case referred
to hy Roberts, where ¢ the very proximity of blood raises
rather the idea of confederacy than affection.” fRob. Fraud.
Con. 452; 1 Atkyns 481, Stileman vs. Ashdown ; 1 Conn.
Rep. 295, Foz vs. Hills ; 18 Johns. R. 425, Jackson vs.

Myers.
Judgment for the demandant.

RowerLL vs. Horr.

A, return of .an officer upon an execution, that he had given notice to the bail,
&c., but the bail had not produced the principal, and he therefore returned
non est inventus, is not sufficient to charge the bail.

The bail is not bound to produce the principal to the officer. If without any
agency of the bail the officer has an opportunity to arrest the principal, he
eannot return non est inventus.

‘Scire Facias against the defendant as bail of one Ste-
phien P.:Shirley.

" The writ set forth the return of the officer on the execu-
tion against Shirley in these words:

$Coos ss., Oct. '1,.1833. 1 then notified John Hoit, of
¢ Bethlehem, that I had the within execution in my hands
“for collection, the amount of the same, and when returnable,
‘and that he was bail on the original writ, by giving him a




