Hofley avoided, and if ‘he has not the officer cannot lawfully make
: a return to charge the bail.

The clauise of the statute requiring the officer who holds
the-expontion to give notice to the: bail fifteen days before
the return day, is for the benefit of the bail, that he may
produce the principal to the officer in his discharge ; but it
does- not require -him so to do, and it does not authorize a
return of non est inventus in any case where such return
could not have been made if this provision of the statute
had not existed. -7 Green. Rep. 80, Kidder vs. Parlin.

«/T*he officer in this case may have leave to amend his re-
turn, upon-filing an affidavit showing that the truth of the
faet-will warrant it; but on the case as it stands there must be

Judgment for the defendant.

Hapirey vs. CArRTER.

Where suit was brought against an individual for enticing away the servant of
:another;.evidence of the declarations of the servant, at the time of leaving,
was admitted, to show that he left of his own accord, and for reasons of his
own ; the declarations made by him at the time of leaving being part of the
res reste. .

“Tgis “was-an action ‘on the case, brought against the de-
fendant for enticing away one ‘Andrew Bryant, a hired man
in the plaintifP’s employ.

‘Ot 'thie trial, the plaintiff proved that said Bryant wasin
his employ, as a hired laborer, under a contract to work for
a year for a certain sum as wages, and that previous to the
expiration of the year he'left the employ of the plaintiff;
and ‘the plaintiff offered -evidence tending to show that said
Bryant ‘left through the advice and persuasion of the de-
fendant.
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For the purpose of enhancing the damages, the plaintiff
offered in evidence his book of accounts, to show that said
Bryant was indebted to him at the time he left, in a large
sum-—alleging that if Bryant had remained in his employ
he should have received his pay by means of his labor; but
the defendant objected to the admission of this evidence,
and it was rejected by the court.

In order to show that said Bryant left the plaintiff’s employ
of his own accord and for reasons of his own, the defendant
introduced the testimony of David ¥. Dow, a partner of the
plaintiff in the wheelwright business at the time, who gave
evidence that the day preceding the night on which Bryant
left, Bryant came to him and said he was in trouble,—That
prior to his entering the employof the plaintiff he was in
embarrassed circumstances and in the custody of a sheriff,
who had a writ against him —"That for the purpose of re-
lieving himself he forged a note against a man in Sandwich
and put it into the plaintiff’s hands as security, and that the
plaintifl’ paid the debt against him,—'That it was agreed
that the plaintifi should keep the note in his own hands, and
that he should go to work for the plaintiff and pay him,—
That when he had worked enough, as he thought, to pay
the amount, he asked for the note, but the plaintiff put him
off,—That he had asked for it a number of times, but it was
not given up, and that the plaintiff had told him he had
written to the man in Sandwich, and the answer was that
if he had such a note it was forged. The witness further
testified that Bryant said at the same time, that a brother of
the plaintiff was at enmity with him, and had threatened a
prosecution, and that he expected service of it every hour—
That he asked the witness’ advice if he had not better go
and see the plaintiff, who was then absent, and spoke of
taking the stage—That in the evening, the witness told him
the defendant, Carter, was going next day to Liitleton, and
if he must go he had better go with him—That the last
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Hadley  Bryant said, was that e had concluded to go with the de-
Camer fendant, and the next morning he was gone.

To the admission of this evidence the plaintiff’ objected ;
but it was admitted, and the jury having returned a verdict
for the defendant, the plaintifi moved for a new trial, because
he was precluded from introducing the evidence aforesaid, to
show that Bryant was indebted to him, and because the de-
clarations of Bryant were admitted on the part of the de-
fendant.

Srell, for the plaintiff:

Wilson, for the defendant.

Upnay, J. On trial of this case the plaintiff offered his
book of accounts, to show the indebtedness of the servant to
the plaintiff, and the extent of the damage the plaintiff had
sustained by the servant’sleaving the plaintifi’s employ prior
to the expiration of his term of service, and while the plain-
tiff’s claim agairst the servant remained unpaid. This evi-
dence was rejected by the court. It was applicable merely
to the extent of damage. The verdict of the jury has
negatived any claim of damage, or cause of action against

. the defendant. The ruling is, therefore, immaterial, and

could in no manner have prejudiced the plaintiff as to his
general right of recovery.
The only question in the case which it becomes necessary
to consider, is, whether the declarations made by the ser-
vant, at the time of his leaving the employ of the plaintiff,
of the motives which governed him in leaving, are admissi-
ble as evidence.

The testimony of the withess as to mere declarations of
the servant could not certainly be evidence ; for the servant
himself should be produced, and proof of his sayings would
be rejected on the general rule respecting hearsay evidence.
There are, however, exceptions to the general rule. Where
declarations of an individual are so connected with his acts
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as to derive a degree of credit from such connection, inde-
pendently of the declaration, the declaration becomes part
of the transaction, and is admissible in evidence.

The evidence in such case is not regarded as mere hearsay
testimony. It does not rest upon the eredit due to the de-
clarant, but may be admitted even though the declarant in
ordinary cases would not be believed upon his ocath. The
testimony is admitted on the presumption, arising from ex-
perience, that when a man does an act, his cotemporary
declaration accords with his real intention, unless there be
some reason for misrepresenting such intention. Its connec-
tion with the act gives the declaration greater importance
than what is due to the mere asgertion of a fact by a stranger,
or a declaration by the party himself at another time. Itis
part of the transaction, and may be given in evidence in the
same manner as any other fact.

In this instance the servant, at the time of preparation
for leaving, disclosed causes for such a design, of a character
strongly implicating himself, and tending to negative entirely
any suspicion of intentional misrepresentation of his true
motive. He communicated this design in connection with
the fact of asking advice what course to pursue, and accom-
panied his declarations of the motive assigned, with the act
of leaving. The declaration then is so connected with the
fact as to give character to it, and the fact carries with it, at
the same time, in the declaration, evidence of the motive.

Where it is necessary, in the course of a cause, to ingquire
into the nature of a particular act, and . the intention of ‘the
person who did the act, proof of what the person said at the
time of doing it is -admissible, to shew its true character.
Richardsow’s N. H. Justice 164.

Where in cases of bankruptey, the question is with what
intent the party absented himself from his house, his decla-
ration, cotemporary with the fact of departure, is evidence
to explain that intention. 1 Starkie’s Hv. 48.

On the same principle, in an action agaiust a voluntary
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bailee, .for the loss of goods by carelessness and gross negli-
gence, the defendant may give in evidenee his own actsand
declarations immediately before and after the loss, to repel
the allegation that the loss was occasioned by his own neg-
lect, carelessness, and mismanagement.  Tomplkins vs. Salt-
marsh, 14 Serg. & Rawle 275.  See also, Pool vs. Bridges,
4 Pick. 378 ; Digby vs. Stedman, 1 Esp. 329 ; Aveson vs.
Ld. Kinniard, 6 Fast 193 ; Price vs. Earl of Torrington,
1.Salk. 285. '

“We are of opinion that the declarations of the servant,
made in this instanee in connection with the act of leaving,
became part of the res geste, and are admissible as being
fully within the rule applicable to cases of that character.
There must, therefore, be

Judgment on the verdict.

CarLisLe vs. Ricmn.

A voluntary conveyance, made without consideration, by an individual who is
insolvent, is void against creditors existing at the time of the conveyance ;

- and is void against subseguent creditors, if executed with a previous fraudu-
lent intent in reference to their claims. '

‘Where an individual became surety to another on an administration bond-—
Held, that the execution of such bond by him created a present indebtedness
to the obligee, so as to render a voluntary conveyance of his estate, without

“eonsideération, fraudulent and void, he being insolvent at the time; and that
‘the indebtedness for this purpose did not depend on condition broken, or ren-
dition of judgment.

Where a case finds that the debtor is insolventat the time judgment isrendered,
and is unable to respond the amount recovered, his insolvency will be consid-
ered as extending back beyond a voluntary conveyance of his property made

i during his indebtedness, unless the contrary be shown.

~"Purs was a writ of entry, brought to recover a tract of -




